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How 
corporate kit 
its cover 


The cover of the corporate kit you select is one of the ways your clients 
judge your work. Do your corporate kits make a positive statement 
about the quality of the documentation they contain? 
They do if you select the Ex Libris® kit from Excelsior-Legal®. The Ex 
Libris’ elegant brown padded vinyl cover simulates the texture of fine 
grained leather. And your client’s name is delicately embossed on Ex 
Libris’ spine in genuine 24K gold, providing the look of a fine 
collector’s edition on your shelf. 
Ex Libris’ functional single piece binder design protects your 
client’s documents too, by shielding them against stray dust, 
folding and mangling. And the top cover fits smoothly over the 
kit’s base which is secured with a reliable Velcro® fastener. 
Each Ex Libris kit also includes a corporate seal and matching pouch, 20 lithographed share 
certificates customized for your client's corporation and 50 blank rag content sheets or printed 
minutes and by-laws, our exclusive corporate record tickler, mylar reinforced tab indexes with 
five positions and transfer ledger, 8 pages, bound in a separate section. 
Can Ex Libris’ cover help you make a positive statement about your work? See for yourself. Re- 
ceive a fully customized Ex Libris corporate kit or virtually any other product for the legal profes- 
sion within 48 hours. Or sooner. Call your nearest Excelsior-Legal facility, toll free, now. Or mail 


Excelsior-Legal, Inc. 


We will RUSH your Ex Libris Corporate kit to you in 24—48 hours at low surface rates. 


TO: EXCELSIOR-LEGAL, INC., P.O. Box 889, Norcross, GA 30091 
Call us toll free (800) 241-8816 


Please ship: [_] No. 10 Basic Outfit $49.50 [_] No. 20 with Printed Minutes and By-Laws $53.00 


State Year. 


(Print corporate name exactly as on certificate of incorporation, add $8.00 for 2” die seal.) 
h 


authorized shares 


Certificates signed by President and 


(Secretary-Treasurer, unless otherwise specified) 


(_] Air shipment, add $6.00 (_] Federal or state non-registration clause, 5C, $11.00 extra 
L_] If prepaying, add $1.50 (J IRC § 1244 complete set-resol., 
for shipping and handling dir. min., treatise, law, etc., $4.95 extra 


Charge: MasterCard Visa Diners Club [_] American Express 


Card Number Expires Signature 


Ship to: 
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Let Empire give you ididonas and class all in one. 


-800-432-3028! 


Here's the Corporate Kit you’ve 
waited for! Including first 
annual shareholder minutes 
deluxe padded gold silk- 

_ screened three ring binder and 
slip box, printed minutes and 
bylaws. Memo pad with each kit 


With CHECKLIST, INSTRUCTIONS. 
WORKSHEETS AND POCKET 
SEAL that fits in kit plus 20 
lithographed imprinted and 
numbered stock certificates on 
parch text. State report to 
determine unemployment 

status, foot-noted and indexed 
minutes with subchapter 

IRC Plan 1244 


IRC Election for section 248 Corporate, Notary Personaland Custom Seals 
and Indemnification Plan. We manufacture all types and sizes of seals 
written statement to organize and stationery embossers which are 
corporation in lieu of minutes completely guaranteed for life of ownership. 
Call for instant quotes on: 

an ing to matc . ¢ 
your Pius : Corporate Seals _____ Starting at $12.50 


Federal application for Tax !D Logo Seals Starting at $54.00 
= Form 2553 for plan Stationery Embossers Starting at $24.00 


sakes Notary Seals Starting at $12.00 
tor Tax Custom Seals Starting at $13.50 


Certificate of Good Standing/Corporate Name Reservation 


Price includes all fees. vA ; $1 3.00 


We'll obtain either a certificate of good standing or file a corporate name reservation the same 
day the order is placed before 3:00 p.m. Non quicker or more efficient — the Empire Method 
Quick File 


Dade - Broward only. All other areas CALL FOR DETAILS. $8 .00 
We'll pick up and hand file your Articles of Incorporation as prepared by your office and signed 

by your clients with the Secretary of State. 

You're saving mailing costs. postal and processing delays completing both the filing and 

ordering of the corporate kit in a single step ... That way you'll receive your articles. charter 

number and corporate kit the next day and you'll have no need to change the 

registered agent or director or wait to order your corporate kit. Ease and service - the Empire Method. 


Quick Corp. 
We hand file Articles of Incorporation, this includes preparation of articles and return to $1 5.00 ot Costs 
attorney of certified copies with charter number including date and time of filing. 


Very easy, practical, and exclusive — the Empire Method. 
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So far, no one’s called 


and asked us to perform a 
UCC search in all 3,188 


state and local jurisdictions 


in the country. 


We’re Infosearch, Inc., the 
nation’s largest complete 
information retrieval company. 
Equipped to offer you full- 
service support, we’ve been 
busy developing a_ national 
network of offices and service 
centers across the country. So 
now when you need to perform 
a UCC search in any 
jurisdiction (or in all of them) 
you Can - simply by dialing our 
toll-free number. And... 

You won’t get your UCC 
information faster from anyone 
else. Call us and put us to the 
test... 


But we could. 


Call us today at 


Our standards of service 
are unsurpassed in the service 
industry. For example, you can 
be assured that every order you 
place with us will be entered 
into Our processing system 
immediately. 

The next time you need a 
UCC search, Corporate 
Verification search, or Motor 
Vehicles search, call us. We’re 
ready to go to work for 
you...anywhere...right now. 

So why not reach for your 
phone and call Toll Free: 


800-654-3082 


r | ® and ask for Kendra Howard 


Infosearch, Inc. 


P.O. Box 10394, Tallahassee, Florida 32301 


President's Page 


What Now Mr. President? 


One would think after several years of 
service on the Board of Governors of The 
Florida Bar, spending enumerable hours 
with Bar committees and working long 
and hard with lawyer regulation, I would 
have all the answers to many of the major 
controversial issues now facing The Flor- 
ida Bar. Unfortunately, I don’t, so I must 
ask, “What do you do now Mr. Pres- 
ident?” 

How will you fulfill your obligations 
to the Bar, your fellow lawyers, judiciary 
and the public? Who will help you formu- 
late the solutions to an unending number 
of major and minor crises constantly faced 
by The Florida Bar. 

Hopefully, with the good help of the 
Board of Governors and The Florida Bar 
staff under the direction of Jack Harkness, 
I will be able to achieve all of the tasks 
demanded of me. But most importantly, 
I will have help from you, my fellow law- 
yers, by your giving me the input neces- 
sary to recognize and resolve the issues 
confronting us. 

I need not repeat that there are many 
members of The Florida Bar who do the 
tedious work demanded by the profession 
so that The Florida Bar can maintain its 
outstanding national reputation. One such 
member who is truly classified as an 
unsung hero is Pat Emmanuel, who has 
gone far beyond what is demanded of him 
in his position as president of The Florida 
Bar. He has sacrificed extraordinary 
amounts of time from his family and his 
firm to serve us. Not only has Pat done 
this job willingly, but with a total commit- 
ment to doing what is right for The Florida 
Bar. The path of the presidency was 
enhanced with the presence of our First 
Lady of the Bar, Olivia Emmanuel. What 
a great job these two did in representing 
The Florida Bar! They have done us proud 
and we will miss them. 

Another team of hardworking people 
who will be leaving the Board of Gov- 


ernors are F. Wallace Pope, Jr., William 
E. Loucks, Phyllis Shampanier, Barry R. 
Davidson, Patrick H. Dickinson, J. Fraser 
Himes, J. Dudley Goodlette and Frank 
J. Santry. What a commendable job they 
have done guiding The Florida Bar 
through such controversial issues as man- 
datory continuing legal education, new 
rules of The Florida Bar, lay representa- 
tion on the Board of Governors, the new 
public relations program, legislation im- 
pacting the legal profession, etc. They have 
spent long, involved hours doing com- 


plicated tasks for The Florida Bar. Little’ 


thanks or acknowledgement have been 
received by them. Hopefully, this public 


thanks will generate a well deserved thank — 


you from the members of their circuits. 

It has been my experience that apathy 
reigns supreme among the Bar member- 
ship. I don’t know if it is the result of 
some being too busy earning money or 
just the fact that the Bar may have become 
impersonal because of its rapid growth 
over the last ten years. It is unfortunate 
that too little is heard from the Bar mem- 
bership with respect to many important 
issues that affect your professional life 
daily. It is strange that Bar members who 
are involved in so many issues on behalf 
of their clients fail to recognize the impor- 
tance of the issues of their own profession. 
For example, The Florida Bar has prob- 
ably received a handful of letters on the 
issue of sunsetting the exemption of sales 
tax on professional fees. One would think 
such an important issue might give rise 
to taking five minutes to jot a note to 
your Board of Governors representative 
or to me to express your views and sug- 
gestions as to how to resolve this issue. 

Our profession is blessed with so many 
knowledgeable members who are leaders 
not only on the local level, but also through- 
out the state. With all the cerebral gray 
matter, and the ability to isolate issues 
affecting the welfare of our clients, it is 


by Joe Reiter 
President 


incomprehensible that so few of you will 
take the time to make suggestions to The 
Florida Bar on matters that will affect 
you and your clients for the rest of your 
professional lives. The following inquiries 
I make hopefully will initiate some action 
on your part: 

1) How do we turn around the alleged 
decline of the reputation of our profession 
and the legal system itself? 

2) Are we drifting from the traditional 
concepts of a profession to that of a mar- 
keting business complex whose sole aim 
is to earn money? Is there truly a decline 
in professionalism and does anyone really 
care? 

3) Has our adversary system mutated 
into a method of practice wherein to win 
at all cost is our only goal? Are our 
courtrooms turning into arenas where the 
traditional concept of fairness and pro- 
fessionalism are being replaced by question- 
able trial methods and personal attacks? 
Does anyone really care? 

4) Are we doing everything necessary 
to ensure that the quality of our judiciary 
is maintained and to encourage applica- 
tions from lawyers who have the ability 
and required experience to make good 
judges? 

I hope those of you who really care 
about your profession will contact your 
representative or me and give us your 
thoughts and suggestions so that these 
issues may be properly addressed. 

I would anticipate, if not by the time 
this article goes to press, shortly there- 
after, the Supreme Court will have ruled 
on mandatory continuing legal education 
as well as on scheduling of contingency 
fees. These two areas will make a major 
impact on our professional lives during 
the coming year and I believe that the 
Board of Governors, The Florida Bar staff, 
and I will be devoting a great deal of 
time to these programs, as well as to many 
others. 
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If you have been to Tallahassee and 
have seen The Florida Bar Center, you 
know it is one of the most handsome build- 
ings in the State of Florida. Sitting majes- 
tically on top of a hill overlooking the 


Capitol is a building that generates pride. 


in all of us, but the national reputation 
of our Bar Center is due to the people 
who work in it. Unfortunately the work- 
ing conditions within the center are becom- 
ing intolerable. Since 1975, the last time 
the Bar Center was expanded there have 
been 19,746 new members added to the 
rolls of The Florida Bar. With so many 
new lawyers and so many new programs, 
it is absolutely necessary that we take steps 
to expand our facilities. Our staff must 
have decent working conditions and we 
must have enough space. available so that 
boxes will not be piled up in the corridors 
in order to accommodate storage. I antic- 
ipate the expansion of the Bar Center to 
be a major item of consideration during 
the coming year. We will soon be report- 
ing to you our recommendations. 

Professional liability insurance has been 
a major item of concern for the Bar mem- 
bership over the past year. The question 
has been addressed as to what can be 
done to make available to the Bar mem- 
bership liability insurance at a reasonable 
cost. Members of The Florida Bar should 
not have to make a choice of going “bare” 
or paying an exorbitant amount in insurance 
premiums. Hopefully, when the Bar does 
propose a program you will participate 
in it so that the insurance plan can be 
effectuated. 

So to answer the question, “What now 
Mr. President?,” I simply reply that there 
are many things that must be accomplished 
now and the only way to accomplish them 
is with your input, suggestions and assist- 


ance. BJ 


September will be too late to 
change your address in The 
Florida Bar Journal Directory. 
Send your address and tele- 
phone changes by July1 to 
Membership Records, The 
Florida Bar, Tallahassee, 
Florida 32301. 


vy 


We don’t believe for a moment Mona Lisa smiles because she 
received a gift subscription to the Bar Journal . . . but someone 
you know may welcome receiving monthly issues. 


For $25 someone can receive 10 monthly issues plus the 
September 1986 directory. Just fill out the information below 
and send it and your check to Circulation, The Florida Bar 
Journal, Tallahassee, Florida 32301-8226. 


Gift subscription for 


Name 


Address 


City State Zip 


From 


Name 


Address 


City 


Pro bono lawyers do justice 
Support your local bar private 
attorney involvement project 


For further information contact FPBCA Publications Committee 
(813) 366-6061. 
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Executive Directions 


The Next Year 


July 1 marks the beginning of the fiscal 
year for The Florida Bar and thus is 
the beginning of the “new Bar year.” 
As the 1986-87 year starts, we know of 
new programs and expanded ones that 
will be promoted during the year. These 
new or expanded programs were appro- 
ved by the Board of Governors within 
the last fiscal year. Also beginning July 
1, a new president and a new president- 
elect assume office, as well as 10 new 
members of the Board of Governors. 
There is a 25 percent turnover in the 
membership of the 40-person Board. 

Remembering that the votes of the 
past will shape the future, it is interesting 
to note some of the programs that were 
voted on by the Board of Governors 
last year to be implemented this year. 

In surveys recently conducted concern- 
ing the legal profession, one of the prob- 
lems that seems to be present is the 
average citizen’s lack of knowledge in 
deciding what to do in a legal situation. 
Many people do not realize the need 
for a lawyer to handle certain matters. 
Some of them never realize it until it 
is too late, while others realize the need 
halfway through a situation. 

The Bar is beginning a program that 
hopefully will inform the consumers of 
their rights and more importantly when 
they should seek legal advice. The pro- 
gram is called Tel-Law. A toll-free number 
will be provided, so that a person can 
receive information via a prerecorded tape 
on a variety of topics. At the present 
time the tapes are being developed by 
the appropriate committees within the 
Bar for implementation next year. A cit- 
izen may call the number, ask for a 
specific topic by number, and a prere- 
corded message would give him the facts. 
We hope to publicize the availability of 
the Tel-Law tapes through public service 
announcements as well as through the 
court clerks’ offices, financial institutions, 
retail stores, etc. We will be attempting 
in every way to acquire free distribution 
of the information about the availability 


of Tel-Law. Hopefully citizens of Florida 
will rely upon Tel-Law as a reference 
to call when they think they have a prob- 
lem and before it is too late. 

Another program we are evaluating 
is our radio public service announcements, 
which reach approximately 1.6 million 
Floridians each week. These radio spots 
are played on the Florida Network, a 
group of 60 radio stations in mostly 
smaller and rural areas of the state, and 
also run on 10 other stations in the larger 
metropolitan areas. These radio spots 
were tested before focus groups of aver- 
age citizens in order to determine their 
effectiveness. After each of these working 
sessions the ads were changed to reflect 
what the citizens thought would make 
them easier to understand. 

The subjects of the spots include 
choosing an attorney, clients’ rights, when 
to hire a lawyer, the procedure for filing 
a grievance, and what to do when you 
have a car accident. After the evaluation 
of these spots, the Board will determine 
whether to continue the program. One 
of the advantages of radio ads is the 
ability to change the spots very rapidly 
to give information on a timely issue. 

Another program that the Board of 
Governors funded is the Florida Lawyers 
Assistance Program in response to, unfor- 
tunately, the number of attorneys involved 
in alcohol and drug related problems. 
Through this nonprofit organization a 
person will be able to seek confidential 
assistance. The Bar is supportive of this 
corporation, and it is hoped that through 
early intervention many problems can 
be prevented. The Supreme Court has 
ordered certain members under the disci- 
plinary system to be monitored by the 
Bar’s Alcohol Abuse Committee, and this 
corporation is merely an outgrowth of 
the committee. It is a system of interven- 
tion and probation. 

In the June | issue of the Bar News 
there was an article entitled, “Bar to 
Create Captive Insurer.” As you know, 
there have been mounting problems in 


by John F. Harkness, Jr. 


Executive Director 


both the affordability and the availability 
of legal malpractice insurance over the 
last two years. The Bar has spent hun- 
dreds of hours in trying to determine 
if there is any ‘solution. After contacting 
many national insurance companies as 
well as reinsurers in London, the Board 
decided that the only way the Bar can 
help its members is to form a captive 
insurance company, which will be a joint 
venture with General Insurance Company 
of Miami. The company will be one in 
which each person who has a policy will 
also have an investment. It is anticipated 
that any “profit” from the company would 
go back into reducing the price of insur- 
ance in years to come. Underwriting guide- 
lines will have to be followed in order 


' to make the company solvent, so that 


it will not run into the same problems 
as other companies have. Hopefully, 
through this company, insurance will 
become more affordable, more available 
and not be at the mercy of the four-year . 
cycle. 


During this year you may see continu- 
ing legal education requirements. A peti- 
tion that would have the effect of 
mandating continuing legal education has 
been filed in the Supreme Court, and 
oral argument has been set for Septem- 
ber 23. If this petition is approved by 
the court, this year will be a year of 
planning for its implementation. 


As I write about next year, I reflect 
on last year. We will continue all existing 
programs, and we hope these are of ben- 
efit to you. If you have suggestions, let 
us know. Sometimes we need your 
patience in fulfilling your requests. (As 
of May, 10 months into the 1985-86 Bar 
year, we have filled over 35,000 sales 
orders, written 12,152 checks, had 106,757 
phone calls incoming and outgoing and 
printed 4,947,885 in word processing 
lines.) 


We will do our best to administer the 
old programs and develop the new ones 
during 1986-87. BJ 
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Theory Inoperable on Mondays 

For all of his political acumen and 
obvious quality of his statutory draftsman- 
ship, David C. Brennan in his article, “On 
Legalizing Reality,” (May issue) fails to 
take note of the single fact connecting the 
“except after c” rule, the “Y as a vowel” 
exception, and algebra as an institution: 
each was discovered on a Monday, a day 
well known for the inapplicability of 
Einstein’s theory of relativity. Obviously, 
the solution is to expand and carry to full 
force and effect the legislative agenda 
suggested by Mr. Brennan; it is time, 
indeed, to ban all Mondays. One of the 
lesser effects of doing so will be to create 
such a state of euphoria among the popu- 
lace, that at least we adults will cease 
arguing over our green M & M’s. 

TERRENCE WILLIAM ACKERT 

Orlando 


Publicationsinform 

The article by Larry S. Stewart in 
the April 1986 issue of The Florida Bar 
Journal entitled “Our Judges Are Not 
Destroying the Tort System,” responding 
to “Killing the Golden Goose” by Clifford 
L. Somers which was printed in the 
February 1986 issue of the Journal, was 
the kind of aggressive response to be 
expected of an active trial lawyer. So 
aggressive is the response that it almost 
denies that there is a problem of excessive 
tort claims, attributing the public outcry 
to unjustified complaints by the insurance 
industry. 

Unfortunately Mr. Stewart avoids the 
true issue. The real issue is not the total 
number of tort claims cases, nor the 
“median stakes” in cases terminating in 
1978. The real issue is the excessive awards 
made more recently in a relatively small 
number of cases, awards so excessive as 
to affect not only the insurance industry, 
but also those who pay for insurance, 
to the extent of posing a threat not just 
to the tort system, but to the system 
of private enterprise itself. 


Probably Mr. Stewart did not have 
the opportunity to review the Rand Cor- 
poration study of tort cases cited in an 
article by Gary Blankenship in the March 
15, 1986, edition of The Florida Bar News. 
Permit me to include excerpts of state- 
ments of a Rand Corporation senior 
researcher quoted in that article: 


Peterson said 68 percent of the total damages 
awarded in Chicago’s Cook County were paid 
in only 2.5 percent of the cases decided. In 
Los Angeles, the figure was 64 percent of the 
damages in 6 percent of the cases. 

“Most jury awards are of modest size and 
they tend to remain modest after adjustments 
for inflation,” Peterson reported. “What’s been 
changing is the number of large jury awards 
and that’s up in both jurisdictions. . . 

“The bulk of the system works well, the 
bulk of the system is stable. 

“Traditional ‘deep pocket,’ defendants — 
government and businesses — typically pay 
higher tort judgments,” Peterson said. Over-all, 
government pays 80 percent more and busi- 
nesses 600 percent more than a private individ- 
ual in tort cases. The figures are slightly lower 
in serious injury cases, he said. 


This looks to me like pretty convincing 
evidence that the courts are not dispensing 
equal justice under law in tort cases, but 
are abusing the defendant they perceive 
as having the wherewithal to “compensate” 
(read “enrich”) the plaintiff. 

Mr. Stewart cites a University of 
Wisconsin Civil Litigation Research Pro- 
ject study to show that bargaining and 
settlement are the prevalent means of 
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case disposition, and that since settlement 
is the rule rather than the exception the 
whole reform debate falls short of the 


_ mark. One answer to this argument is 
_ that tort claims defendants, particularly 
_ businesses, aware of catastrophic verdicts 


in favor of plaintiffs, are bound to be 
inclined to compromise and seek less 
costly out-of-court settlements. 

I am pleased that the publications of 
The Florida Bar are informing their read- 
ers on this very important matter. 


JAMES C. WILCOX 
Santa Cruz, Bolivia 


Walsh Not Author of Kidnap Act 

Re: “How to Recover a Missing Child 
After a Parental Kidnap” by Elizabeth 
S. Baker and Dolores J. Seiler, March 
1986 Florida Bar Journal. 

Although the article was accurate for 
the most part, please be advised that 
Adam Walsh’s father, John Walsh, did 
not author the Federal Parental Kidnap 
Prevention Act of 1980. John Walsh 
became involved in the issue of missing 
children after the kidnap-murder of his 
son in 1981. John was responsible for 
lobbying into law the Missing Children 
Act (Pub. L. No. 97-292) which was signed 
into law on October 12, 1982. The Miss- 
ing Children Act secures access to the 
National Crime Information Center Com- 
puter which is controlled by the FBI, 
and is the reason that parents may go 
directly to the FBI if state or local author- 
ities decline to list a child as missing. 


KATHY ROSENTHAL 

FOUNDER, EXECUTIVE DIRECTOR 

CHILDREN’S RIGHTS OF AMERICA, INC. 
Largo 


PSC Orders Revive Distinction 

I would like to make three comments 
about the points raised in Cynthia Brown 
Miller’s and Kathleen Villacorta’s May 
article about judicial review of Public 
Service Commission (“PSC”) orders. 
First, although it is true that the Supreme 


| E 


Court makes a distinction in PSC cases 
between quasi-legislative and quasi-judi- 
cial action, this distinction is contrary 
to the intention of the Administrative 
Procedure Act, Chapter 120, Florida Stat- 
utes. When the APA was revised in 1974, 
the framers intended to abolish the dis- 
tinction between quasi-legislative and quasi- 
judicial action that had evolved under 
the old APA. 

The legislature contemplated that there 
would be one type of agency action, which 
would be subject to a single standard 
of judicial review. The courts, however, 
especially in PSC cases, have revived the 
old distinction between the two types 
of administrative action and have created 
different judicial review standards for each 
type of action. This distinction cannot 
be based upon the PSC being an “arm 
of the legislative branch of government” 
because (1) the revision to the APA was 
intended, among other things, to address 
APA abuses by the PSC, and because 
(2) in the first two years after the APA 
was revised, the Supreme Court recog- 
nized, before it started distinguishing 
between quasi-legislative and quasi-judi- 
cial action, that the APA applied to the 
PSC. 

Second, the idea that PSC orders are 
clothed with a presumption of validity 
has a curious history. In the 1950s, the 
statutes governing the PSC’s telephone 
regulation created a presumption of valid- 
ity in appeals of telephone matters. Con- 
sequently, the courts’ opinions in tele- 
phone cases referred to this presumption. 
Over the years, even though this legis- 
lative presumption had long since been 
removed from the statutes, courts con- 
tinued to recognize a presumption of valid- 
ity and extended it to all other PSC 
actions, not just limiting it to telephone 
appeals. Thus a legislatively created pre- 
sumption limited to telephone matters 
has been elevated to black letter law in 
electric, gas, water and sewer, and rule 
appeals. 

Third and last, some of the practi- 
tioner’s confusion about judicial review 
is due to the courts’ failure to explain 
how the opinion that it is issuing that 
day fits with past decisions. In these 
instances, it appears (1) that the court 
has overlooked earlier cases that are on 
point, (2) that the court recognizes the 
earlier decision, but says nothing because 
it is unable to reconcile the earlier deci- 
sion with the opinion being issued that 
day, or (3) if an earlier decision is dis- 
cussed, that the court misapprehended 


how the earlier case affects the instant 
case. Although everyone wants to prevail 
on appeal, it is much easier to accept 
a defeat if it appears that the court looked 
at all of the points that were raised on 
appeal and that the court’s decision was 
made in light of past opinions. 


STEPHEN FOGEL 
Chicago 


Without Due Process 

This week I buried a friend, a former 
attorney and a former partner until about 
ten years ago. Different goals caused us 
to choose separate paths, but we always 
remained good friends. About three years 
ago, a new partner in his firm mistakenly 
thought my friend had removed money 
from a trust account that was needed for 
closings, reported the fact to another attor- 
ney in a different firm and an accusation 
was immediately filed with The Florida 
Bar. (Neither bothered to find out that 
two trust accounts were maintained and 
the required funds were available for the 
closings.) 

Under Integration Rule 11.10(6), my 
friend was temporarily suspended from 
the practice of law without a hearing and 
precluded from accepting any new cases. 
Nineteen months later, he finally received 
a hearing and was in fact, suspended for 
six months for several violations found 
in his trust account of a relatively minor 
nature, but, admittedly improper. I don’t 
question the propriety of the six-month 
suspension, but the deprivation of his live- 
lihood without a hearing destroyed his 
practice and left him selling security shut- 
ters. He ultimately lost his home and 
finally he and his family existed, to a large 
degree, from the generosity of his church 
and friends. Unknown to most, he was 
unable to obtain badly needed medical 
attention for months, until a loan (gift) 
made that possible, but the operation came 
too late to stop the cancer that had 
progressed too far. 

Many who know the circumstances are 
upset with the fact that the Integration 
Rule permitted this to happen; permitted 
a fine man and a fine attorney to be 
destroyed without a hearing. This fine 
man, who carried my power of attorney 
until the day he died, was the most honest 
individual I ever met and even though 
there were violations in his trust account, 
no client ever lost a single penny. And 
yet, we in this county know, as do many 
members of the public, that over $300,000 
was embezzled from the Fund by an attor- 
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ney who was never denied a day of prac- 
tice and today continues to administer 
estates and handle real estate transactions. 
I have no axe to grind with this attorney, 
but apparently the Fund board was more 
concerned with recovering their money 
than the ethics of what transpired. The 
Florida Bar system of discipline that some 
praise so highly is badly flawed when such 
divergent “justice” can transpire. 

Each member of the Bar should be 
aware that the same thing could happen 
to you; the total destruction of your prac- 
tice without a hearing. I assure you it 
will be destroyed in such a circumstance, 
since you will be required to furnish a 
copy of the order of temporary suspen- 
sion to all your clients within 30 days, 
and in a small community, this is equiv- 
alent to permanent disbarment; and it 
would matter not if you were totally 
exonerated at your hearing. 

I have no complaint with the Bar 
disciplining its members, but any rule that 
can destroy a practicing attorney without 
a hearing is wrong. I would urge each of 
you to contact your Board representative 
and ask them to review the disciplinary 
proceedings to the extent that they can 
deprive a practitioner of his right to prac- 
tice without due process of law. 


R. O. ISPHORDING 
Venice 


Staff Counsel Responds 


Rule 11.10(6) provides that The Florida 
Bar may file a petition with the Supreme 
Court when it appears an attorney is 
causing great public harm by misappro- 
priating funds to his or her own use. 
A copy of that petition must be served 
on the attorney involved and the attorney 
may respond to the petition. However, 
if the court enters an order of temporary 
suspension before such response is re- 
ceived or after consideration of such 
response, the attorney may at any time 
ask the court to modify or terminate 
the suspension, for good cause shown. 

Any such request for termination or 
modification of a temporary suspension 
order shall be set for immediate hearing 
before a referee designated by the chief 
justice of the Supreme Court. The referee 
shall hear such report and shall make 
findings of fact and recommend to the 
court whether the order should be con- 
tinued, modified, or dissolved. 

This procedure is followed by The 
Florida Bar in all cases. 


JOHN A. BOGGS 
Tallahassee 


Joe Reiter 


The Florida Bar 


by Judson H. Orrick 


he reason Joe Reiter wanted to 

become president of The 

Florida Bar says quite a bit 
about him. It was late evening after a 14- 
hour day of Bar work in Tallahassee— 
lobbying legislative committees, posing with 
the Governor for Law Day photos, going 
over thousands of lawyers’ requests for 
committee assignments—when he answered 
the perennial Journal profile question: Why 
do you want to be president? 

“To repay a debt,” he replied. “The 
practice of law has been good to me, 
and I want to give something back to 
the profession.” After four years on the 
Board of Governors, and last year, when 
he served as president-elect, Reiter has 
already made a substantial contribution 
of time to the Bar. This year the pres- 
idency will reduce the hours he spends 
at Lytal & Reiter, his West Palm Beach 
civil trial firm, by at least half. 

Reiter is a very straight-forward, down- 
to-earth person, so it was easy to tell 
him he’d just delivered the standard, 
almost corny answer; ask any Bar politi- 
cian why he wants to hold office and 
he'll say it’s for the profession. Never 
for contacts, never ego gratification. 
Always for the profession. 

He thought that over a minute, then 
said, “There may be some ego involved. 
But the way I see it, I owe two debts. 
First, to my wife, who’s been the guiding 
force in my life. Next, to the profession. 
If it wasn’t for the practice of law, I’d 
have nothing. I might still be driving a 
cab. So I’m indebted, and I’d like to 
give something back.” Then he explained 
what he owed. 

Joseph J. Reiter was born under the 


“el” in a near-Northside Chicago slum 
tenement 45 years ago. He was brought 
into the world by an Irish midwife, the 
eighth of ten children. His mother emi- 
grated from Ireland with only a second 
grade education. His father was a laborer, 
often absent from the home. 

“We had nothing, my friend,” Joe 
recalls with a tired smile. “Absolutely 


‘The way I see it, I owe two debts. 
First, to my wife, who’s been the 
guiding force in my life. Next, to 
the profession. If it wasn’t for the 

practice of law, I might still be 
driving a cab.’ 


nothing. My mother worked in kitchens 
to try to feed the kids. We were poor, 
but never on welfare.” He spent most 
of his first two years in an orphanage, 
under the care of the Sisters of St. 
Vincent’s. The state wanted to put the 
Reiter children in foster homes, but his 
mother wouldn’t allow it. She accepted 
help from the Catholic Church, though, 
and in time brought all the children back 
home. 

With his mother working and his father 
away from the family, Reiter was brought 
up largely by his brothers and sisters. 
He spent a lot of time on his own, a 
lot of time on the streets of Chicago. 
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New President 


“I came up in an ethnic neighborhood, 
and I don’t mean a melting pot. The 
Irish, the Poles, the Italians, the Hispanics; 
everybody had their own turf, and you 
stuck to it if you didn’t want to get in 
trouble with the gangs.” 

The street was a good tutor in self- 
sufficiency. Reiter learned to fight early, 
to stand up for himself. He and his 
brothers ran with the Chi (pronounced 
shy) Cats. Engineer boots and denims, 
hair slicked back with Vaseline, silk jack- 
ets with a tiger on the back. Joe smiles 
at the thought, shaking his head. 

“The Chi Cats,” he says softly. Run- 
ning with a gang. Playing football and 
boxing as one of the charity kids at 
DePaul Academy. It was a long time ago. 

Reiter joined the Army before he was 
of legal age, and was sent home after 
five weeks. He joined again the day he 
was eligible. “It was great,” he says. 


“They gave you three meals a day and 


clothes. I thought it was great.” The Army 
made him an M.P. and sent him to the 
Seventh Infantry Division in Korea. He 
did some boxing there, too. The thought 
of boxing in the Army brings another 
smile. How did he do? 

“Not too good.” 

But he learned a great deal. It was 
his first time out of the neighborhood, 
the first time he had to get along with 
all types of people. “It was the best educa- 
tion I ever received,” he says. 

When he got out of the Army he went 
back to Chicago. He knew the only way 
out of poverty was education and hard 
work. “I had that beaten into me at 
home. My parents pounded in education 
like the sisters pounded in ‘You don’t 


The Reiter smile is never far beneath the surface. Here he talks to a committee 
chairman about the coming year’s appointments. 


steal’ at the academy. I knew I had to 
get an education.” So he started taking 
classes on a veteran’s scholarship at the 
University of Illinois, supplementing his 
income driving cabs, teaching dancing 
at the Fred Astaire studio. “I did all 
kinds of things. Delivered papers, ran 
a milk route. Any work I could find.” 

During his second year of college he 
met Jan. Mrs. Reiter recalls: “I was work- 
ing on my master’s at Southern Illinois, 
and was a resident assistant in a dorm. 
Joe came down one weekend for a date 
with a girl who lived in my dorm. The 
first time we met he told me I was going 
to marry him and put him through law 
school. He meant it as a joke, but that’s 
how it turned out.” 

They were married the following sum- 
mer. He’d just been accepted to Stetson 
University College of Law for the 1965 
term, the last year the school admitted 
students without undergraduate degrees. 
“They weren’t as selective then as they 
are now,” Reiter says. “Their philosophy 
was that they’d let you in, then it was 
survival of the fittest.” 

The couple was married in Chicago 
on Saturday, and classes started in St. 
Petersburg the following Tuesday. “We 
moved to Florida with my wife’s car, 
no furniture, and only $225 to our name. 
I still like to look at our tax return 
from that year, to remember what it was 
like.” 

Reiter liked school, and did well. He 
was elected president of his class, pres- 
ident of Phi Alpha Delta fraternity. He’s 
remembered by Jim Smith, who was a 
year ahead of Reiter at Stetson and is 
now Florida’s Attorney General, for his 
sense of humor. “We were good friends 
back then, and still are. I remember he 
and Jan had a pet monkey someone had 
given them. Joe used to get a lot of 
looks and a lot of laughs when he’d 
bring the monkey to school.” 


Legal Career Begins 

In 1968, on the eve of graduation, he 
received two attractive offers: the Federal 
Bureau of Investigation accepted his 
application, and he was invited to join 
the West Palm trial firm of Howell, Kirby, 
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Reiter's use of demonstrative evidence helped him earn a $19 million verdict in April against American Motors, after ten weeks of 
trial. “Joe's a natural,” says partner Lake Lytal. “Jurors love him.” 


Robbie Bedell /Miami Herald 


Montgomery, Sands & D’Aietto. 

He went with the firm. Barely out of 
school, he started defending insurance 
companies in personal injury suits. “They 
didn’t waste any time. The first week I 
was there we went into court. That was 
good, because the only way to learn to 
become a trial lawyer is by trying cases,” 
he says. 

Reiter’s humble background helped him 
succeed as a trial lawyer. His disarming 
smile and sincere humility charmed jurors, 
according to partner Lake Lytal, Jr., who’s 
seen Reiter in action since their first week 
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together at the Howell firm. “Joe’s a 
natural,” he says. “He’s streetwise, just 
a regular guy, and jurors relate to that. 
That’s part of what makes him a good 
trial lawyer. Jurors love him.” Lytal offers 
the $19 million verdict Reiter received 
after the celebrated ten-week Walker trial 
last April as evidence of his partner’s 
effectiveness. (The court reduced the 
verdict by $10 million; both sides are 
appealing.) 

As the new Bar president earned a 
reputation and financial success in the 
courtroom, he also earned the freedom 


to start paying back his “debt” to the 
profession. He became active in the Palm 
Beach County Bar during the ’70’s, was 
elected its president in 1979. Under his 
direction the association made some 
changes, innovated. 

“He started the bench/ bar conferences,” 
remembers longtime friend Pat Casey, 
current president-elect of the Palm Beach 
bar. “It was an all-day, let-your-hair-down 
meeting between lawyers and judges, and I 
think it was the first in the state. I know 
we’d never had one in Palm Beach. You see 
them all over today.” The association also 


- 
; 


“He has a tremendous desire to serve the Bar, the 
people, and to improve the system,” commented 
Justice Rosemary Barkett, pictured at last year's 


Media-Law Conference. 


expanded its judicial poll under Reiter’s 
leadership, and hired its first full-time 
executive director. 

Success also afforded some leisure time; 
time he'll miss during the coming year. 
“When I’m home now, I spend my week- 
ends at the office trying to catch up,” 
he says, adding with a smile, “I used to 
have a lot of fun.” 

For recreation Reiter plays basketball 
on a city league team, plays lots of tennis, 
is an avid skier and jogger, and also flies 
small planes. He also describes himself 
as a fanatical Dolphins fan. “I like the 
Bears, sure,” he says. “But I’m crazy 
about the Dolphins.” 

Fanatical might be the right word, accord- 
ing to Roy Watson II, one of Reiter’s 
oldest friends. “We’ve been going down 
to all the home games since about 1970. 
We started out with five, and now there 
are eight of us who load up the van 
and drive down. It’s sort of a boys’ day 


Past President Sam Smith 
looks less than delighted 
with Reiter's at-bat effort 
during a Board vs. staff 
softbal! game. 


Reiter spent two weeks in Tallahassee making 1986-87 
committee appointments with help from staff member 


Linda Brown. 


out. We’ve been known to imbibe in a 
few beers and get a little loud. We’ve 
been going for so long now that the 
people who sit around us are used to 
us—they’ve learned to put up with us.” 
The group has also been to some out-of- 
town Dolphin games, including three 
Super Bowls. And when they can’t get 
to an away game, they meet at one of 
the group’s house and watch the game 
on television. 


Florida Bar Work Starts 


After his year as president of the 
Palm Beach bar, Reiter was elected to 


the Board of Governors of The Florida 
Bar. From the start he’s taken an active 
role on the Board, serving on the 
Disciplinary Procedures Committee, 
Integration Rule and Bylaws Committee, 
Budget Committee, Legislation Committee 
and Board of Certification, Designation 
and Advertising. As a certified trial lawyer 
with family law experience, Reiter also 
was the Board’s liaison with the Marital 
and Family Law Certification Committee. 

Speculation that Reiter would run for 
the presidency started shortly after he 
joined the Board. Few were surprised 
when he announced his candidacy, and, 
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The Reiter s at their West Palm home—Jan, Janea, Joe and Joell. 


after watching him campaign for a year, 
few were surprised when no one ran 
against him. 

“Joe isn’t the type to just join an organiza- 
tion,” says Lytal. “Whether it’s the Rotary 
Club or the Bar, he gets in there and 
gets involved in an extraordinary way, 
and he usually ends up running things.” 
Asked if his partner’s taking much of 
the next year off to work for the Bar 
will place a strain on his five-lawyer firm, 
Lytal said he knew of the commitment 
when they formed their partnership last 
October, and is prepared to “let Joe do 
what he has to.” 

Mrs. Reiter feels much the same. She 
candidly admits she was reluctant about 


her husband seeking the presidency. His 


trial schedule and Bar work already take 
him away from their home and two daugh- 
ters, Joell and Janea, too often. “But 
once the decision was made,” she says, 
“I supported him fully. I’m proud of 
Joe, and look forward to the year ahead. 
It should be a very special time.” 

The proudest member of the family 


may be 15-year-old Joell. Assigned an 
essay on “the American dream,” she 
wrote: “To me, my father’s life is a perfect 
example of the American dream. He 
started out with nothing and worked his 
way up out of poverty to a successful 
life, and attained the highest position a 
lawyer can receive in the State of 
Florida—president of The Florida Bar. 
When he accomplished so much with 
so little help and encouragement, how 
can I think of doing less than my very 
best?” 

Just as his family looks forward to 
the coming year, those who've seen Reiter 
at work say it will be a good year for 
the Bar. He'll make a good president, 
they say. 

“I’m sure Joe will work diligently to 
be a good president for the Bar, and I’m 
sure he'll accomplish that task,” retiring 
President Pat Emmanuel said of his pres- 
ident-elect. “He brings to the office a 


lot of enthusiasm and a youthful outlook, 


and has a good background in bar work 
at the state and local level spanning a 
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number of years. He’ll continue to serve 
the Bar well.” 


“I’ve known him for many years, since 
I went to West Palm Beach,” says Supreme 
Court Justice Rosemary Barkett. “He’s 
delightful. He works hard and he’s always 
working on Bar projects. He’s a lot of 
fun, he always has a smile for everybody. 
He has tremendous desire to serve the 
Bar, the people and to improve the 
system.” 


Friend Roy Watson added, “I’ve known 
Joe for a long time, and I can tell you 
we’ve got a lawyer’s lawyer for president 
now. It’s no secret that the profession 
is facing some problems, and Joe will 
do everything he can. He has the true 
interest of the lawyers at heart. I know 
he'll do a good job.” 


“He'll be a very dedicated president,” 
confirms Senate President Harry Johnston 
II, another longtime friend. “I’ve seen 
his energy—lI’ve seen him jog, I’ve played 
basketball with him—and I’m sure he'll 
be an asset to all the lawyers of Florida.” 


Asked if Reiter would be viewed by leg- 
islators as representing only the interests 
of the personal injury plaintiffs’ bar, 
Johnston added, “I don’t think so. Joe 
has credibility. I think he will represent 
all lawyers well.” 


How He Will Address Bar's Problems 

Reiter briefly outlined for the Journal 
what he sees as the most pressing prob- 
lems he'll face as the Bar’s chief officer 
and spokesman. 

Mandatory continuing education. “1 
was opposed to the idea at first. Basically, 
I’m opposed to ‘mandatory’ anything. I 
feel lawyers should keep abreast of the 
law without having to be told; and I 
believe most do. But once it passed the 
Board I supported it, and I'll do all I 
can to see that the program is implemented 
successfully. We’ll have to expand our 
CLE program, of course, to accommo- 
date 30,000 in-state members, but we can 
do it.” 

Public relations. “The profession is suf- 
fering from an adverse public image. We 
seem to be a favorite target of the press, 
which considers us among the ‘haves,’ 
as opposed to the ‘have nots.’ With an 
expanded P.R. program we can reestab- 
lish ourselves with the public; let them 
know what services we provide for the 
public. Too often we’re on the defensive. 
We need to make the first move; not 


counterpunching, but moving forward. 
We have to take a stronger stand on 
issues like [the Marketable Record Title 
Act] and tort reform, and educate the 
public. If we don’t do it, who will?” 

Legislative lobbying. “I think we’re 
going to have to do more, if only because 
there are going to be more issues that 
need discussion. Someone has to speak 
out for the people we represent, people 
who can’t afford lobbyists. There are other 
consumer groups, but we’re the major 
consumer group when it comes to protect- 
ing the rights of the public. We’re crit- 
icized as always having a pocketbook 
motive when we speak out on something, 
but it isn’t true. I don’t know of any 
profession that does more for the public 
interest. 

On a related topic, Reiter says he hopes 
to persuade the Bar this year to rejuvenate 
FLALAWPAC, the now defunct Bar- 
related political action committee. “We 
need to instill in our attorneys the idea 
that they have to help the Bar, not only 
in voicing their concerns on public issues, 
but by contributing to campaigns. That’s 
a way of life now. The physicians have 
done a very good job of it, and industry 
has done a good job of it. But lawyers, 
for some reason, have not done it. There 
are some special interest groups like the 
Academy of Florida Trial Lawyers who 
represent their members, but we need 


to represent all lawyers—corporate 
lawyers, family lawyers, real property 
lawyers.” 

Another priority for the coming year 
will be expanding the Bar Center in 
Tallahassee. “We’re literally bursting out 
at the seams. We’re waiting on some 
reports now on how we can best solve 
the problem. I don’t know whether we'll 
expand the Bar Center or buy an adjacent 
building, but it’s clear something has to be 
done.” 

Lawyers’ liability insurance is also an 
area that will be in the forefront this 
year. Reiter said he hopes the special 
Board of Governors committee that has 
been developing plans for a Bar self- 
insurance fund will be ready to solicit 
business soon. “We’re moving forward 
with the captive. It’s ridiculous for law 
firms that have never had a claim filed 
against them to have to pay the kind 
of money they’re paying for insurance. 
We hope we can offer coverage through 
a captive at 20 or 30 percent lower rates 
than what’s being offered now.” 

Reiter recognizes the list of issues facing 
the Bar is a long one. As he goes about 
“repaying” his debt to the professsion 


this year he will continue discussing his 
views with the state’s lawyers in interviews 
in the Bar News, and in his President’s 
Page, the first of which appears in the 
front of this Journal. B) 
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Effective Appellate Advocacy: 


Lessons Learned at the U.S. Supreme Court 


by William F. Jung 


ral argument in the U.S. 

Supreme Court conjures up 

many images. The court- 
room is imposing, with its pink marble 
pillars, dark velvet curtains, and the 
massive maghogany bench in front. The 
white maned Chief Justice presides over 
the proceedings like a brooding gray 
eminence while lawyers state their case 
for the Chief and the eight Associate 
Justices. The questioning from the bench 
is frequent and intense, but every argu- 
ment is different in style as well as sub- 
stance. Some resemble a blood sport while 
others are an intricate seminar on a fine 
point of law. Lessons learned from oral 
argument at the U.S. Supreme Court are 
applicable to any level of appellate advo- 
cacy. 


The Purpose of Oral Argument 

Many lawyers assume that oral argu- 
ment is merely animated briefing, a relic 
of the past whose primary purpose is to 
entertain appellate judges who otherwise 
would have no other contact with the out- 
side world. This is untrue with respect 
to the Florida Supreme Court and the 
U.S. 11th Circuit Court of Appeals! and 
is certainly fallacious in the U.S. Supreme 
Court. Supreme Court Rule 45(1), for exam- 
ple, states that the Court “looks with dis- 
favor on the submission of cases on briefs, 
and therefore may, notwithstanding such 
submission, require oral argument by the 
parties.” Supreme Court decisions rend- 
ered without oral argument are rare 
indeed.” 

Oral argument benefits both the law- 
yers and the Justices. The Justice may 


have read the lawyers’ briefs a week or 
two before voting on a case, but oral argu- 
ment takes place hours, and sometimes 
minutes, before the conference vote is 
taken on the merits of the case. At most, 
the delay between oral argument and con- 
ference vote is a few days. The lawyer’s 
points of argument, and his tone and 
demeanor, will be fresh in the Justices’ 
minds at conference. 

Thus oral argument presents the most 
effective opportunity for persuading the 
Court about the merits of one’s case. As 
Justice Rehnquist has stated, “The time 
set for oral argument is the only oppor- 
tunity that you will have to confront face 
to face the nine members of the Court 
who will ponder and decide your case. 
The opportunity to convince them of your 
position is at its high point.”3 Justice 
Brennan agrees. He describes oral argu- 
meut as the “absolutely indispensible ingre- 
dient of appellate advocacy.” 

In addition to helping the Justices make 
up their minds on the issues, oral argument 
presents each Justice with the chance to 
lobby the other, using the advocate as 
both a sounding board and a foil. An 
example of how the Justices debate each 
other during oral argument was evident 
in the argument of Oregon v. Elstad, 105 
S.Ct. 1285 (1985), in which defendant 
Elstad’s first confession without Miranda 
warnings was held by the lower court to 
“taint” the second confession, even though 
the defendant gave the second confession 
after proper Miranda warnings. Several 
cases prior to Elstad demonstrated that 
the Court had been grappling with the 
exact nature of Miranda: whether it was 


a pure fifth amendment constitutional 
ruling or merely a prophylactic rule actu- 
ally outside the fifth amendment itself. 
At the Elstad argument, counsel for the 
defendant Elstad quite predictably empha- 
sized the absolute constitutional nature 
of the Miranda rule; but Justice O’Connor 
asked from the bench, “Counsel, how can 
you say that Miranda is purely a consti- 
tutional holding after what we said in 
Michigan v. Tucker and New York v. 
Quarles?” Faced with this question, 
Elstad’s lawyer backpedaled a bit and 
conceded that Tucker and Quarles had 
indeed cast some doubt on the consti- 
tutional nature of the Miranda rule. No 
sooner had Elstad’s counsel made this con- 
cession than Justice Stevens asked, “But 
counsel, if Miranda is not a constitutional 
holding then what have we been doing 
all these years reversing all these convic- 
tions? ” 

Justice O’Connor’s position apparently 
carried the day because she wrote the major- 
ity opinion in line with her more limited 
view of Miranda, but the debate over the 
constitutional nature of the Miranda rule 
spilled over into her majority opinion and 
the dissents.° This collegial debating and 
staking out of positions during oral argu- 
ment occurs with some frequency; counsel 
should be aware of it and seek to turn it 
to his advantage. Justice White notes that 
the Justices utilize oral argument “to clari- 
fy their own thinking and perhaps that 
of their colleagues. Consequently, we treat 
lawyers as a resource rather than as orators 
who should be heard out according to 
their own desires.”” 

At the argument of another recent crim- 
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inal case, United States v. Abel, 105 S.Ct. 
465 (1985), Justice Rehnquist asked Abel’s 
lawyer a difficult question in a stern tone 
of voice. The lawyer apparently perceived 
this question as hostile, because the answer 
to Justice Rehnquist was short and abrupt, 
in sharp contrast to the answers counsel 
had been providing the Justices earlier. 
The lawyer failed to observe that when 
Justice Rehnquist threw his “hard ball” 
both Justices White and Blackmun immedi- 
ately leaned forward in their chairs atten- 
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tively. A thoughtful and more detailed 
answer might have turned this opportunity 
into two or three favorable votes. 

Arguing a case before the U.S. Supreme 
Court is a once in a lifetime opportunity 
for most lawyers. Merely getting one’s case 
accepted for review takes skillful pleading 
and a considerable amount of luck.’ Law- 
yers fortunate enough to have the oppor- 
tunity should be guided in their presenta- 
tion by three key words: preparation, 
forthrightness, and style. Fortunately, 


Perhaps the best way to prepare 

for questioning from the bench 

is to hold several “moot courts” 

before colleagues familiar with 
the case and its issues. 


these principles make for effective advo- 
cacy before any appellate bench, not just 
before the U.S. Supreme Court. 


Preparation 

Preparation, of course, is the key to all 
successful litigation. As trial lawyer Louis 
Nizer noted, “The stupid man it will make 
bright, the bright, brilliant, and the bril- 
liant, steady.’® Nizer’s admonition is 
strongest when it comes to Supreme Court 
advocacy. The Justices rarely accept cases 
for review that are not fully litigated and 
documented in the lower courts. The 
Justices and their staff will have had weeks 
to read the record below and study the 
case’s history. A lawyer’s lack of prepara- 
tion will be evident immediately and may 
be pointed out from the bench. The Chief 
Justice has stated, “The Supreme Court 
is no place for inexperienced or ill-pre- 
pared advocates; such advocates provide 
little help to the Court: they do a disservice 
to their clients—and to themselves.”!9 

Perhaps the best way to prepare for 
questioning from the bench is to hold 
several “moot courts” before colleagues 
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familiar with the case and its issues. When 
Thurgood Marshall prepared for Supreme 
Court arguments as counsel for the 
NAACP Legal Defense Fund, he would 
fill the auditorium at Howard University 
School of Law with law professors and 
informed students and would take ques- 
tions from all sides as he practiced his upcom- 
ing argument. 

A lawyer should study the entire record 
until he is steeped in it. Even well-publi- 
cized and fairly clear-cut cases may turn 
on what can be found in volumes of paper 
which follow the case to the Court. In 
Wallace v. Jaffree, 105 S.Ct. 2479 (1985), 
the reknown school prayer “moment of 
silence” case from last term, the entire 
decision turned upon what the Justices 
found in the voluminous record pertaining 
to the Alabama Legislature’s intent in enact- 
ing the statute which required a moment 
of silence in Alabama public schools. 

In another first amendment case, Lowe 
v. SEC, 105 S.Ct. 2557 (1985), Justice 
O’Connor asked then-Solicitor General 
Rex Lee if the record contained evidence 
of a prior proceeding in the case. Lee, 
usually a fearsome Supreme Court litiga- 
tor, was surprised by the question and 
answered that he simply did not know. 
Unable to turn the record to his advan- 
tage, Lee was left arguing general first 
amendment policy, which did not persuade 
the Court. 


Forthrightness 

Supreme Court advocates who are not 
credible usually lose. The most difficult 
task any appellate advocate faces is deal- 
ing with the weaknesses in his case, with- 
out evading or ignoring them. The Justices 
frequently find more weak spots in an 
argument than were suggested in the oppos- 
ing brief. A thorough advocate will be 
forewarned of these areas through prepara- 
tion, and thus can “inoculate against” 
these difficulties in his own brief. 

At times, however, it will be impossible 
for the advocate to cover every “hole” 
in his argument. If pressed by the Court, 
the thoughtful attorney will simply con- 
cede the point or attempt to distinguish 
it in a principled manner. An implausible 
or unrealistic attempt to avoid a weak 
point might irritate the Court. A Justice 
will not raise an issue unless it is of some 
concern to him or her; thus any issue about 
which a Justice inquires must be handled 
without evasion. It is much better to lose 
an issue than to lose one’s credibility. 

One should not be so brutally forthright 
as to understate one’s case, however. 


Tennessee v. Garner, 105 S.Ct. 1694 
(1985), decided last spring, involved a chal- 
lenge to a Memphis police “shoot to kill” 
regulation, where police were authorized 
to shoot all fleeing felons dead. Justice 
Blackmun asked the state’s lawyer whether 
a businessman who had been guilty of 
price fixing (a felony under federal law) 
could be shot dead under the challenged 
police regulations if the price fixer evaded 
arrest. Counsel for the state agreed that 
yes, under the challenged Memphis police 
regulations, the businessman could be shot 
dead. Most courtroom observers felt that 
the lawyer should have distinguished the 
price fixing businessman from the type 
of felon that was really contemplated by 
the statute. 


Style 

Proper style and demeanor are more 
than just courtesies to the Court. It goes 
without saying that the Court deserves 
immense respect simply because it is the 
apex of the American legal system. But 
more than that, proper style and demeanor 
can help win cases. The Justices are 
human, after all, and a lawyer who pre- 
sents his case in a respectful yet pleasing 
manner is likely to have an audience more 
receptive to his message. 

The best advocate is one who presents 
his case in an intense but low-key manner. 
Preaching, hectoring, and lecturing are mis- 
takes; the rafters in the Supreme Court 
are marble and they do not ring. Nor 
should counsel memorize his argument. 
Arguments should be delivered contem- 
poraneously, in a normal speaking style, 
from notes. Supreme Court Rule 38 states 
in italics that “/tJhe Court looks with dis- 
favor on any oral argument that is read 
from a prepared text.” The Chief Justice 
is even blunter. He warns that, “I recom- 
mend that you do not rely on a prepared 
[written] argument, because the Court is 
not going to let you present it.”!! 

Other errors in style are more obvious 
but nevertheless occur with some fre- 
quency. No Justice should be called 
“Judge” and Justice O’Connor is not 
“Madame Justice.” Telling jokes is rarely, 
if ever, successful; but at the same time, 
a morose or monotone presentation may 
not hold the Court’s attention. 

The Court frowns on divided argument, 
when two or more lawyers for the same 
side divide the case and argue different 
issues. Each lawyer speaking before the 
Court should be well-versed in all aspects 
of the case. This will ensure the Court’s 
confidence in every lawyer involved in the 


case and will avoid the embarrassing and 
ineffectual statement of “Well, Justice, I 
can’t speak to that issue, but my co-coun- 
sel, Mr. Jones, will answer that question 
in a few minutes.” 

Counsel should also avoid presenting 
any type of physical exhibits before the 
Court in oral argument. Exhibits should 
be placed only in the joint appendix which 
is filed with the briefs. Supreme Court 
Rule 34. In the famous “Christian Burial” 
case of Brewer v. Williams, a lawyer tried 
to distribute maps to the Justices at argu- 
ment to illustrate a fact relevant to the 


Every argument in the 
Supreme Court is the ultimate 
test of a lawyer’s skill and the 
greatest opportunity to display 

the art of advocacy. 


case. The Chief Justice immediately and 
abruptly informed the lawyer that there 
were plenty of atlases in the Supreme 
Court library, and the lawyer should pro- 
ceed promptly with his argument. 

Lawyers should never criticize each 
other before the Court. If opposing coun- 
sel has misstated a fact or the law, the 
Justices will probably already know it, 
and if all of them are not aware of the 
misstatement, one Justice will inform the 
others at conference. A misstatement by 
either side may be challenged or corrected 
in post-argument briefs. If the misstate- 
ment is so important that it should be 
corrected immediately, counsel should take 
pains not to accuse his opponent directly. 

The most important rule of oral argu- 
ment style can be stated in three words: 
Answer the question. Questions from the 
bench are usually simple and clear, and 
each deserves a clear and prompt answer. 
Sometimes a Justice will ask a question 
directed to an issue that the lawyer intends 
to cover later in his argument. It is best 
to answer the question immediately; not 
only is the Justice waiting for an answer, 
but the lawyer might never reach that later 
point at which the answer would fit so 
nicely. Trying to wriggle away from a 
tough question only highlights the diffi- 
culty the question presents. 


Conclusion 
U.S. Supreme Court cases can be won 


or lost in oral argument. Some oral argu- 
ments, no matter how effective, make no 
difference at all. Every argument in the 
Supreme Court, however, is the ultimate 
test of a lawyer’s skill and the greatest 
opportunity to display the art of advo- 
cacy. The lawyer who is honest with the 
Justices, fully prepared, and presents his 
case in a dignified and respectful style 
will have a decided advantage. 


' For a description of oral argument and its 
importance before the federal circuit courts of 
appeals, see Godbold, Twenty Pages and 
Twenty Minutes — Effective Advocacy on 
Appeal, 30 Sw. L. J. 801 (1976). Chief Judge 
Godbold’s often-quoted article provides a wealth 
of helpful information for the advocate. The 
most exhaustive aid for advocates before the 
U.S. Supreme Court is R. STERN & E. GREss- 
MAN, SUPREME Court PRACTICE (Sth ed. 1978) 
[hereinafter cited as STERN & GRESSMAN]. 

2 See United States v. Benchimol, U.S. 
——, 105 S.Ct. 2103 (1985). (listing summary 
decisions in criminal cases during recent terms). 

3 Rehnquist, Oral Advocacy: A Disappearing 
Act, 33, Brainerd Currie Lecture, Mercer 
University School of Law (Oct. 1983), reprinted 
in MERC. L. REV. (1984). 

4 Harvard Law School Occasional Pamphlet 
No. Nine (1967) at 22-23, quoted in STERN & 
GRESSMAN, supra note 1, at 732. 

5 E.g., New York v. Quarles, 467 U.S. 649 
104 S.Ct. 2626 (1984); Michigan v. Tucker, 417 
U.S. 433, 444, 94 S.Ct. 2357, 2364 (1979); 
Edwards v. Arizona, 451 U.S. 477, 492, 101 
S.Ct. 1880, 1888 (1981) (Powell, J., concur- 
ring). 

6 Compare Elstead, 105 S.Ct. at 1291-1292 
(majority opinion) with id., at 1313-1314 
(Brennan, J., joined by Marshall, J., dissenting) 
and with id., at 1325-1326 (Stevens, J., dissent- 
ing). 

7White, The Work of the Supreme Court: 
A Nuts and Bolts Description, 54 NEw York 
B.J. 383 (1982), cited in Shapiro, Oral Argu- 
ment in the Supreme Court of the United States, 
33 CATH. L. REV. 529, 544 n. 20 (1984). 

8 Out of the approximately 4,000 cases filed 
each term, the Court grants around 150 for 
review. 

9 L. NIZER, My LIFE IN Court 10 (Pyramid 
ed. 1963). 

'0Burger, Conference on Supreme Court 
Advocacy, 33 CaTtu. L. REV. 525 (1984). 

at 525, 527. 
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The Shape and Size 
Florida’s Judiciary: 


Report of the Courts’ Restructure Commission 
by Judge Harry Lee Anstead 


y administrative order of June 

17, 1985, Chief Justice Joseph 

Boyd of the Florida Supreme 
Court created the Courts’ Restructure Com- 
mission! to determine whether there was 
a need to change the boundaries of any 
of Florida’s judicial circuits or establish 
additional district courts of appeal. The 
commission was directed to report on 
these two issues by January 31, 1986. 
The Restructure Commission was created 
in response to two specific requests: one 
emanating from Seminole County sug- 
gesting that it be separated from the 18th 


Circuit in which it is aligned with Brevard 
County; the other from Broward County 
suggesting that a new district court of 
appeal be created and based there. 

On January 17, 1986, the commission 
completed a series of seven meetings and 
approved the final version of its report, 
concluding there was no present need 
to alter existing circuit boundaries or 
to create an additional court of appeal. 
The commission’s report also contained 
a number of observations and recom- 
mendations, which are discussed in this 
article. 


Circuit Court Boundaries 

With one exception all who appeared 
at a public meeting in Orlando in Sep- 
tember 1985 to consider the issue opposed 
both realignment of Seminole County and 
adjustment of the 18th’s boundaries. Based 
upon the lack of any visible support for 
change and overwhelming opposition, the 
commission concluded that no change 
was needed. 


The District Courts of Appeal 
The commission’s major focus was on 
the district courts of appeal and the 
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adequacy of existing resources and proce- 
dures to deal credibly with extremely high 
caseloads. The commission relied heavily 
on the work of the earlier Supreme Court 
Commission on the Florida Appellate 
Court Structure and its report of 1979,2 
which has served as a planning blueprint 
for Florida’s appellate system. Its recom- 
mendations included creation of the new 
Fifth District Court of Appeal and estab- 
lishment of maximum caseload standards. 


Caseload Standards and Additional 
Judges 

The recommended caseload standards, 
now included in Supreme Court Rule 
2.035, prescribe a maximum caseload of 
250 primary assignments per judge, or 
total participation by a judge in no more 
than 750 cases per year. The 1979 Com- 
mission report also suggested that no 
additional district courts, beyond the 
proposed fifth, be created and that admin- 
istrative divisions be formed within the 
existing courts of appeal in lieu of new 
courts.4 The 1986 Restructure Commis- 
sion also considered the 1980 report of 
a special joint committee appointed by 


the Governor and The Florida Bar to 
determine the future needs of Florida’s 
courts and the public.5 The special com- 
mittee endorsed the 1979 commission’s 
recommendations and also suggested each 
district court expand up to 15 judges. 
Although the caseload recommenda- 
tions of the 1979 commission and the 
1980 special committee were initially well 
received and funded by the legislature, 
lack of subsequent funding for new 
appellate judgeships certified by the 
Supreme Court has considerably under- 
mined adherence to the caseload stan- 
dards.° Florida ranked second among all 
the states in the number of appeals filed 
in 1983 but ranked near the bottom in 
judges available to handle the caseload. 
In 1985, Florida had only 46 judges to 
handle 13,941 appeals, while California 
had 79 judges for 15,600 appeals, Texas 
79 judges to handle 8,500 appeals, and 
New York 48 judges to handle 9,600 
appeals. Florida’s appellate judges aver- 
aged 303 primary assignments in 1985, 
whereas the figure for California judges 
was 197; Texas, 107; and New York, 200. 
After reviewing the statistics and hear- 
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ing from numerous appellate judges that 
current heavy caseloads were undermining 
or jeopardizing the quality of decisions,’ 
the commission voted unanimously to 
endorse the maximum caseload standard 
of 250 primary cases per judge. However, 
legislators serving on the commission, 
while unanimous in their support for the 
standard, cautioned that it would be 
unrealistic to expect the legislature immedi- 
ately to fund the 11 additional judgeships 
needed to meet the standard and sug- 
gested that compliance be sought over 
a three-year period, a suggestion unani- 
mously favored by the commission and 
adopted as the commission’s primary rec- 
ommendation. 


A New District Court 


As mentioned earlier, the commission 
was formed in response to the suggestion 
that a new appeal court be created and 
based in Broward County. At a public 
meeting held in Fort Lauderdale in 
September 1985, support for a new 
Broward-based appeals court was voiced 
by many community leaders. These lead- 
ers noted that Fourth District judges 
presently serving the Broward area are 
carrying caseloads far in excess of the 
Supreme Court caseload standard.* Bro- 
ward legislators, it was asserted, would 
soon be in leadership roles in both houses 
of the legislature,? and could, in effect, 
“kill two birds with one stone,” by both 
securing funding for a new court in 
Broward and also relieving the Fourth 
District’s overload. Close to 60 percent 
of the Fourth District’s caseload comes 
from Broward County, and it was con- 
tended that access to the court in West 
Palm Beach was inconvenient to lawyers 
and parties alike. 

Representatives from Broward’s Nova 
University stated that land was available 
at no cost on its law school campus to 
house a court building. Location of an 
appeals court near the law school would 
obviously benefit both the court and stu- 
dents. Broward trial judges stated there 
were relatively few Broward applicants 
for Fourth District judgeships because 
of the inconvenience of relocating to West 
Palm Beach. Others noted that several 
counties on Florida’s lower west coast 
could possibly be moved from the Second 
District to a new Sixth District without 
creating any new transportation prob- 
lems. Supporters also pointed to the tre- 
mendous growth anticipated in the Bro- 
ward area. There was little public opposi- 


tion to a new appeal court in Broward. 
However, the chief judge of the Third 
District suggested that creation of another 
district would increase the risk of conflict- 
ing decisions among the district courts. 

During subsequent commission delibera- 
tions, it was observed that the existing 
district courts have abundant space for 
additional judges and no serious prob- 
lems exist with the internal operations 
of those courts.!° It was noted, for instance, 
that the First and Fifth District buildings 
had been designed to accommodate 16 
judges each. Currently, the First District 
has 12 judges and the Fifth only six. 
The Fourth District has an existing capac- 
ity for 12 judges, with nine judges at 
present and support facilities to accom- 
modate a total of 15. The Fourth District 
building is designed to accommodate an 
addition to house even more judges. Other 
districts were noted as having existing 
facilities for additional judges or plans 
to enlarge. 

Other reasons against establishing a 
new court were also advanced by commis- 
sion members: the accessibility of the 
Fourth District to litigants in the district;!! 
the high cost of new facilities; duplication 
of support staff; the question of what 
to do with the existing Fourth District 
judges if a substantial portion of that 
court’s caseload was removed; the prob- 
lem of increased conflict in decisions 
among the district courts; the ripple effect 
of altering existing government and other 
organizational structures now based upon 
existing circuit and district boundaries; 
the projected growth in other areas of 
Florida similar or greater to that of 
Broward;!? and the previous studies sug- 
_ gesting that no new districts be created. 

When discussion had gone full circle 
around the commission table, even the 
strongest advocates for a new district 
were convinced that the timing was off.'3 
At first, a suggestion was made that each 
district court be limited to a maximum 
of 12 judges but, when put by motion, 
it failed.'* A similar motion to recommend 
a maximum of 15 judges per district also 
failed. Eventually, the commission unan- 
imously recommended against the crea- 
tion of a new district court. Implicit in 
this finding was a conclusion that the 
current caseload burden should be ad- 
dressed by legislative funding of addi- 
tional judges in the existing districts. This 
in turn resulted in the unanimous approval 
of the 250 maximum caseload standard 
and the adoption of the three-year plan 
to comply with the caseload standard 


by adding new judges to the existing 
district courts. 


District Court Branches 

The commission heard several judges 
from the Second District report that the 
Tampa branch of the Lakeland-based 
court was working smoothly. The report 
on the Tampa branch, the only one among 
the districts, gave rise to the suggestion 
that a branch of the Fourth District be 
established in Broward County, as an 
alternative to creation of a new district 
court. However, the commission received 
a resolution from the Fourth District 


The procedural issues pro- 
voking the greatest debate 
were those dealing with 
attorneys’ fees, settlement 
conferences and limiting 
the issues on appeal. 


judges opposing the branch concept. 
Those judges noted that a branch would 
not address the need for more judges 
and would result in decreased efficiency 
and increased cost. The commission ulti- 
mately recommended that the branch issue 
be left to the district courts for evaluation 
and recommendation. 


Procedural Reforms 

Early on, the commission decided to 
explore ideas for easing the appellate 
caseload, in addition to providing addi- 
tional resources. The following reforms 
were recommended by the commission: 

1. Removal of the authority of trial 
courts to extend the time for appellate 
activity such as the filing of briefs. 

2. Limiting the size of briefs to 30 pages 
for appellant’s main brief, 30 pages for 
appellee’s brief and 15 pages for a reply 
brief. 

3. Authorizing a summary procedure 
for dealing with certain appeals, in some 
cases immediately after appellant’s brief 
is filed. 

4. Increasing the discretion of the 
appellate court to tax attorneys’ fees in 
cases that do not present a substantial 


issue of merit. 

5. Requiring issues to be stated sepa- 
rately in briefs. 

6. Requiring the parties to file a 
docketing statement. 

7. Requiring the appellant to advise 
the court early on of financial arrange- 
ments for preparing the record. 

Suggestions debated but not adopted 
were proposals: 

1. Limiting the issues on appeal from 
a final order to those issues raised in a 
motion for new trial or rehearing, and 
enlarging the time for the filing of a 
motion for new trial or rehearing to 15 
days. 

2. Providing that the filing of motions 
not toll the time for doing any other 
acts unless such tolling is specifically 
requested and granted by the court. 

3. Mandating the use of an appellate 
settlement conference on a one-year exper- 
imental basis in civil appeals to encourage 
settlements early in the appeal. 

A summary procedure rule would allow 
a court to evaluate the appeal when the 
appellant’s brief is filed and summarily 
dispose of cases that present no sub- 
stantial issue on the merits. The proposal 
for eliminating the provision in the present 
rules providing for the tolling of the 
appellate timetable pending the disposi- 
tion of motions was made to bring the 
district courts into line with Supreme 
Court practice. It was suggested that the 
district courts, with their greater caseloads 
and fewer resources, should have at least 
as much control of their time schedules 
as the Supreme Court. Opponents, who 
prevailed, favored the status quo arguing 
that the list of motions that do not toll 
the time set out in the present rules was 
carefully selected to minimize delay. 

The procedural issues provoking the 
greatest debate were those dealing with 
attorneys’ fees, settlement conferences and 
limiting the issues on appeal. Advocates 
for increased authority to award fees sug- 
gested that the existing statute, §57.105, 
had been so narrowly construed by the 
Supreme Court as to make it nearly impos- 
sible to award attorneys’ fees even though 
the court found no substantial issue on 
appeal had been raised.'5 Enlarging the 
court’s discretion would likely make liti- 
gants more cautious in taking appeals. 
Opponents stated that access to the courts 
would be severely curtailed by the threat 
of attorneys’ fees, unless a court had 
more precise guidelines for determining 
a clearly unmeritorious appeal. Most 
judges on the commission agreed they 
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had difficulty defining an appeal without Advocates for the proposition limiting 
merit but they “knew one when they issues on appeal to those raised in motions 
saw it.” Furthermore, it was observed for rehearing suggested that the new trial 
that the attorney would usually be the vehicle was an existing but underused 
one responsible for proceeding with a_ screening device that could screen out 
questionable appeal, whereas it was the many appeals by correcting mistakes at 
client who would suffer the consequences _ the trial level, while narrowing and sharp- 
if fees were taxed. ening the focus of any appeal that fol- 
Appellate settlement conferences have lowed. It was suggested that adding such 
been widespread in the U.S. for many a requirement would constitute nothing 
years.'© They usually involve the use of more than an extension of the proposition 
retired judges who give the attorneys a_ that errors must be preserved for appellate 
confidential appraisal of the appeal early review by proper objection in the trial 
in the proceedings. That judge would not court. Many trial errors take place in 
participate in the decision process in any _ the heat of the trial when the judge must 
other way and his views would remain make a quick decision without time for 
confidential. Many courts, such as the study or reflection. By enlarging the time 
Third District Court of Appeals in for filing the motion and requiring the 
California, find that this process results motion as a prerequisite to appeal, the 
in the early disposal of up to one-third quality of the trial court review would 
of their annual filings.'? Opponents of be enhanced. 
the procedure contend that it does not In addition, because the trial judge is 
save time but, rather, adds an additional usually intimately familiar with the pro- 
layer to appellate proceedings. Opponents ceedings, an extensive record would be 
also cited studies suggesting that provid- unnecessary. In the face of repeated legis- 
ing settlement conferences actually causes _ lative rebuffs to the request for additional 
more appeals to be filed by litigants who judges and bleak future prospects, it was 
think they may gain just by having the suggested that the expanded use of the 
conference. !8 rehearing procedure as a first level of 
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appeal would constitute an effective means 
of reducing appeals to the district courts 
at no additional cost to the system in 
the form of additional personnel or pro- 
cedures. 

Opponents of the measure questioned 
its constitutionality and suggested that 
it would make litigation more expensive 
by requiring the association of appellate 
attorneys in the case earlier in the pro- 
ceedings. Increased filings of such motions 
would also place a substantial new burden 
on trial judges. Others pointed out that 
it was not long ago that assignments 
of error had been abolished as impractical 
limitations on a party’s right to appeal. 
Problems in criminal cases could also 
be expected if counsel failed to file a 
proper motion for new trial and was 
later claimed to have rendered ineffective 
legal assistance, thereby creating grounds 
for additional post-judgment proceedings. 
It was also asserted that the present use 
of the rule already screens out those cases 
where there is a substantial chance that 
the trial court may concede error on its 
part. 


Future Planning 

Commission members noted that much 
judicial planning was done on an ad hoc 
basis and that planning should be the 
continuing responsibility of a permanent 
body. The final recommendation of the 
commission was that planning be under- 
taken by the Judicial Council, which was 
created last year by the Supreme Court. 
Composed of private citizens, judges and 
lawyers, the Judicial Council is charged 
with reviewing the state’s judicial system 
on an ongoing basis and making appro- 
priate recommendations to the courts and 
legislature. 


Conclusion 

One major byproduct of the commis- 
sion’s discussions was an improvement 
in communications between the legisla- 
ture and the judiciary. This writer, for 
instance, was extremely impressed by the 
thorough and candid appraisal, albeit 
bleak, given to the commission of the 
available funding for state government, 
and the low place on the pecking order 
that appellate courts in particular occupy 
on the legislative agenda. On the other 
hand, it was obvious that the legislative 
members of the commission, most if not 
all of whom came into the commission 
process skeptical of claims that appellate 
judges are overworked, listened carefully 
to the evidence presented to the commis- 


sion and ended up leading the effort to 
seek legislative adherence to the 250 max- 
imum caseload standard previously 
adopted by the Supreme Court. 

Many issues remain unresolved. The 
Restructure Commission left open the 
question of whether additional district 
courts would be needed in the future. 
Under present planning the physical facil- 
ities for each of the district courts are 
designed to accommodate 15-16 judges. 


Can we continue to afford 
an appellate system that 
is as generous in its 
accessibility as Florida’s? 


What will happen when the need for 
judges exceeds that number? Prior reports 
recommending that no additional district 
courts be created and that courts should 
create divisions offer no suggestions as 
to what form such divisions should take 
or when they should be created. Will 
there be administrative, subject matter 
or geographic divisions? Is there a limit 
to the number of judges that a single 
district court can accommodate and still 
function effectively? 

Procedural alternatives for reducing the 
caseload, the few available, also must 
be seriously evaluated. If it is true that 
the legislature simply cannot find the funds 
to maintain judicial staffing of the 
appellate courts at even the minimum 
level of quality that the 250 caseload 
standard represents, can we continue to 
afford an appellate system that is as gener- 
ous in its accessibility as Florida’s? All 
of these issues must be addressed and, 
based on the projections of population 
growth indicating that Florida will soon 
be the third most populous state, need 
to be addressed soon. 

Much has been said and written about 
the need to rebuild and maintain the 
infrastructure of our state and nation, 
the roads and bridges, etc. The cost fig- 
ures for doing so are staggering, way 
into the billions. Little attention, how- 
ever, has been given to the social infra- 
structure of our society, including main- 
tenance of our appellate justice system. 
The district courts serve more than 95 
percent of Florida’s appellate justice needs, 
yet the combined annual budget for the 
five district courts totals just over $12 
million.!9 Sometime soon, we in Florida 


need to decide whether the law and its 
sound and fair application is as important 
to us as the potholes in our streets. BJ 


!'The commission’s report was filed with 
the Supreme Court on January 31, 1986, by 
Chairman Leander Shaw. Members of the com- 
mission included: Justice Leander J. Shaw, 
Jr., chairman; James E. Alderman, vice chair- 
man; Marguerite H. Davis, reporter; Justice 
Ben F. Overton; Chief Judge Anne C. Booth, 
First District Court of Appeal; Russell 
Troutman, Winter Park; Chief Judge Warren 
H. Cobb, Fifth District Court of Appeal; Rep- 
resentative Samuel P. Bell III, District 28; 
Nikki Clayton, county attorney, Seminole 
County; Senator S. Curtis Kiser, District 19; 
Senator Pat C. Frank, District 23; Judge 
Stephen H. Grimes, Second District Court 
of Appeal; Judge Harry Lee Anstead, Fourth 
District Court of Appeal; Philip F. Halle; 
Judge R. Wallace Pack, 20th Judicial Circuit; 
Representative Ronald A. Silver, District 100; 
Terrence J. Russell, Ft. Lauderdale; Judge 
Bernard R. Jaffe, 11th Judicial Circuit; and 
Judge Phillip A. Hubbart, Third District Court 
of Appeal. 

2 See Report of the Supreme Court Com- 
mission on the Florida Appellate Court Struc- 
ture, FLA. B.J., vol. 53, no. 5, May 1979, 
p. 274. Appellate experts appearing before 
the commission testified that appellate judges 
should have a maximum caseload of 100 pri- 
mary assignments per year. The commission 
set the 250 figure as a realistic goal with 
the hope of further reductions in the future. 

3 Appellate judges sit in panels of three 
with one of the judges having the primary 
responsibility for working up the case; i.e., 
seeing that a staff memorandum is prepared, 
being familiar with the record, and writing 
an opinion in the case if appropriate. This 
is what is meant by “primary assignment.” 
However, of course, all the judges on the 
panel are equally responsible for the decision 
in the case and must read the briefs, memor- 
andums, participate in oral argument and deci- 
sion conferences and decide the case. Hence 
the total caseload of an appellate judge is 
three times the number of primary assignments. 

4 Seen. 2, p. 278. 

5 See REPORT OF THE SPECIAL COMMITTEE ON 
MINIMUM STANDARDS FOR CourRT FACILITIES, A 
Joint Report of The Florida Bar and the Office 
of the Governor, February 28, 1980, on file 
in the Office of the State Courts Administrator. 

6 For example, the Florida Supreme Court 


“The court concurs fully with the commis- 
sion’s conclusion that existing caseload levels 
in the district courts of appeal are unmanage- 
able. Appellate judges cannot, by any standard, 
adequately bear the initial responsibility for 
review of more than 250 cases per judge annu- 
ally.” 

In re Certification, 370 So.2d 365, 366 (Fla. 
1979). Initially the legislature approved the 
Fifth District and sufficient judges to come 
close to the 250 caseload standard. However, 
despite the approval of numerous new judge- 
ships at the trial level, the legislature has repeat- 
edly turned down requests for new appellate 
judgeships. 

7 In 1985 the district courts of appeal decided 


3703 cases without any opinion at all, 1837 
cases by per curiam opinion and 2245 cases 
by judge-authored opinion. 

8In 1985 a total of 2894 cases were filed 
in the Fourth District, an average for primary 
assignments per judge of 321 or a total number 
of 963 cases per year that each judge must 
consider and decide. Of course, some percent- 
age of these cases are dismissed before decision 
on the merits. 

9 Rep. Tom Gustafson is in line for Speaker 
of the House and Sen. Ken Jenne for President 
of the Senate. 

10 Chief Judge Anne Booth of the First 
District, the largest district court with 12 judges, 
reported no problems of collegiality or other- 
wise with the operation of her court vis-a-vis 
the number of judges. 

'! The Fourth District serves Broward, Palm 
Beach, Okeechobee, Indian River, Martin and 
St. Lucie counties. 

'2 Professor Stanley Smith of the University 
of Florida presented population studies pro- 
jecting that Florida’s population would grow 
from 10 million to 14 million by the year 2000. 

13 Terrence Russell of Broward County made 
the motion that the commission find that cur- 
rent statistics did not justify the creation of 
anew district court of appeal. 

14 Seen. 10. 

5 Whitten v. Progressive Casualty Insurance 
Co., 410 So.2d 501 (Fla. 1982) and Allen v. 
Estate of Dutton, 384 So.2d 171 (Fla. 5th 
D.C.A. 1980). 

16 Chapper and Hanson, Expedited Proce- 
dures for Appellate Courts: Evidence from 
California’s Third District Court of Appeal, 
MARYLAND L. REV., vol. 42, no. 4, 1983. 

17 Td. 

'8 MARVELL, APPELLATE COURT CASELOADS: 
HISTORICAL TRENDS, 4 Appellate Ct. Ad. Rev. 
3, 1983. 

19 The 95 percent figure is an estimate based 
on the fact that very few appeals go beyond 
the district court level, especially under the 
Florida Supreme Court’s unique jurisdictional 
scheme which sharply limits those cases that 
go beyond the district court. The budget esti- 
mates are based on the actual district court 
budgets approved for 1985-86. 


Judge Harry Lee Anstead has 
served on the Fourth District Court 
of Appeal, West Palm Beach, since 
1977, including a term as chief judge. 
He received degrees in law and polit- 
ical science from the University of 
Florida and a master of laws degree 
from the University of Virginia. 
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“Master of the Bench” Jim Rinaman examines Robert Foster during a study program in the federal courtroom in Jacksonville. Judge 
Howell W. Melton presides and Jane Harding acts as court reporter. 


American Inns Court 


An English Tradition Taking Hold 
in the American Legal System 


or more than 600 years, those 

wishing to become barristers 

in the English judicial system 

have gained their training in the English 

Inns of Court. Through courses of legal 

training and intimate association in the 

inns with judges and practicing barristers, 

the law students gained not only legal schol- 

arship, but also practical knowledge of 

legal advocacy, a respect for the law, the 
legal institutions and legal ethics. 

In the English tradition, membership 

in the inns served not only for the learning 


by Edward A. White 


aspect of the law, but also close working 
relationships with practicing barristers and 
judges, and real life learning experiences. 
For six centuries, the exclusive right to 
call aspiring lawyers to the English Bar 
has been vested in the English judges, and 
from the barristers, or trial lawyers, 
English judges in turn are selected. Thus, 
in the inns there was established a process 
where, from their earliest association in 
the law, law students gained practical expe- 
rience and an intimate association with 
those who would be their fellow brethren 


in the trial bar and the bench. Entrance 
into membership in the inn was the begin- 
ning of a lifelong relationship within the 
legal profession, since membership in an 
inn is a prerequisite to becoming a bar- 
rister. 

Early in this century, William Howard 
Taft, the only man to ever serve both as 
President of the United States and Chief 
Justice of the U. S. Supreme Court, was 
deeply moved on visiting the Middle 
Temple Hall, an ancient English Inn. Pres- 
ident Taft declared, “I am in the home 
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of Blackstone, in the very cradle of the 
common law of England and America.” 

The connecting link provided by the 
inns in the English system of advocacy 
had never been a part of the American 
legal system. For a number of years, lead- 
ers of both the bench and bar noting the 
value of the inns had proposed a similar 
process in the United States. Leading this 
cause was Chief Justice Warren E. Burger, 
who perceived that the adaptation of the 
venerable English Inns with the intimate 
relationship between bench, bar and stu- 
dents, would redound to higher standards 
of ethical conduct and forensic compe- 
tence in the trial bar of this country. In 
1980, a pilot program was launched at 
Provo, Utah, with the first American inn 
of court. As in England, this American 
inn was established around senior trial 
practitioners, judges and law professors 
known as “Masters of the Bench,” or 
“Benchers” for short. Forming a second 
level were the less experienced trial law- 
yers known as “Barristers,” and at the 
final level were the students. 

Both barristers and students were 
elected to the inn on a revolving basis to 
provide a continuing flow of young practi- 
tioners and students through the inn pro- 
cess. As in the English Inns, the American 
concept evolved around meetings devoted 
not only to fellowship and fraternity, but 
also to learning situations addressing sub- 
jects pertaining to practical aspects of trial 
and appellate advocacy. The typical meet- 
ing commenced with an informal dinner, 
followed by demonstrations by students, 
barristers and benchers of one or more 
facets of trial advocacy. After the demon- 
stration, a moderated critique was con- 
ducted, including comments and observa- 
tions of the other benchers on the format, 
style, strategy and techniques employed 
in the demonstration. 

Within a year, the second American inn 
was organized at Salt Lake City/Univer- 
sity of Utah College of Law, and rapidly 
thereafter inns were formed in Mississippi, 
Hawaii, New York, Washington, D.C., and 
San Francisco. In his 1983 year-end report, 
Chief Justice Burger stated: 


The Inns of Court will be truly effective if mem- 
bership in each program remains small, if they 
enjoy the leadership of federal and state judges, 
and if they receive dedicated assistance from 
master lawyers. Such cooperation will create 
an environment in which prospective and inex- 
perienced lawyers can learn the ethics, manners 
and techniques that characterize the best of the 
legal profession. 

The central organization of the Ameri- 
can inns initially was through an ad hoc 


committee of the Judicial Conference of 


the United States. In 1985, the American 
Inns of Court Foundation was chartered 
to act as the national organization under 
which the American inns would function. 
Susan H. Black, United States district 
judge in Jacksonville, was named to the 
initial board of trustees of the foundation. 

In the spring of 1985, the first inn of 
court in Florida was co-sponsored by the 
University of Florida College of Law and 
the bench and bar in Jacksonville. Dean 
Frank T. Read of the college of law and 
Judge Black led the efforts to organize 
the inn which had its founding meeting 
of charter members on June 6, 1985. The 
inn’s 22 charter members and “Masters 
of the Bench,” are Judge Susan H. Black, 
Dean Frank T. Read, Judge Howell W. 
Melton, Judge Ralph W. Nimmons, Jr., 
Judge Henry L. Adams, Jr., Judge Major 
B. Harding, Judge Louis Safer, Rutledge 
R. Liles, Edward A. White, Mark Hulsey, 
James B. McLean, Mary K. Phillips, Prof. 
James R. Pierce, James C. Rinaman, 
William P. White III, William H. Adams 
III, Prof. Gerald T. Bennett, Edward M. 
Booth, James E. Cobb, Albert Datz, John 
A. DeVault III and George D. Gabel, Jr. 
The terms of the inn were established to 
parallel the school terms of the college 
of law with two fall semester meetings 
and two spring semester meetings, fol- 
lowed by a spring banquet. 

Chartered by the foundation as “Amer- 
ican Inn of Court XIV,” the Jacksonville/ 
University of Florida Inn commenced its 
fall program with the election of 12 bar- 
rister members and 12 student members. 
The first program meeting, held September 
18, 1985, opened with a dinner at the 
Seminole Club in Jacksonville, after which 
the group reconvened at the Federal Court- 
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John DeVault demonstrates how to get close to the jury in final summation. 


house and divided into six pupillage, or 
teaching groups. Each group has assigned 
to it three benchers, two barristers and 
two student members. 

The study program at this meeting dealt 
with direct and cross examination of a 
psychiatric expert witness, and in the 
pupillage groups, the students and the 
barristers participated in witness exam- 
ination discussions using National Insti- 
tute of Trial Advocacy materials. After- 
wards, the entire membership of the inn 
assembled in Judge Black’s courtroom for 
direct and cross examination demonstra- 
tions by benchers Jim Rinaman and John 
DeVault. Dean Frank T. Read then con- 
ducted a critique of those demonstrations 
with active participation by all benchers, 
barristers and students. All concurred, that 
as photographed, John DeVault in dem- 
onstrating a closing argument, should never 
have been permitted to get so chummy 
with the jurors. 

In successive inn meetings, the format 
of an informal dinner meeting followed 
by learning sessions in pupillage groups, 
and then the reconvening of the inn for 
a group demonstration was continued. 
Demonstration topics included ethical prob- 
lems in litigation with consideration of 
topics such as what to do with a witness 
you suspect may lie, what duty do you 
have to reveal the death of a witness, what 
duty do you have io advise an opponent 
of a misconception in insurance coverage. 
These drew wide-ranging comments and 
critiques from the members. At succeed- 
ing meetings, techniques of negotiation 
and innovative uses of demonstrative 
evidence were the topics of the demon- 
strations. Three of the meetings were held 
in Jacksonville and one at the UF College 


Discussing American inns of court at a reception at the Supreme Court in May are Chief ; 
Justice Burger, Federal Judge Susan H. Black, Jacksonville, and Dean Frank T. Read, 


Gainesville. 


Members of the Chester Bedell American Inn of Court XIV at the annual banquet in April. 


of Law in Gainesville. The final banquet 
meeting of the inn was held in April at 
which there was presented a plaque from 
The Chester Bedell Foundation com- 
memorating the naming of the inn for 
Jacksonville’s best known trial lawyer, 
Chester Bedell. 

Chief Warren E. Burger honored the 
occasion with a congratulatory letter in 
which he stated, “I commend you for 
naming your inn for Chester Bedell, for 
he exemplified the concept for which inns 
were created. The American Bar Founda- 
tion was correct when they found Chester 
Bedell to be ‘the lawyer in the United 
States who for more than 50 years has 
epitomized the best of the American trial 
lawyer.’” 

The Chief Justice also commended the 
inn for “bringing together experienced 
practitioners, judges, young practitioners 
and students ... assembled with a com- 
mon purpose of helping each other to 
develop the finest possible advocacy skills 
and, at the same time, of committing those 


skills to practice in a noble and ethical 
environment.” 

In May, the annual meeting of the Amer- 
ican Inns of Court Foundation was held 
in Washington at the Georgetown Uni- 
versity Law Center. Attending from the 
Chester Bedell Inn were Judge Susan H. 
Black, Dean Frank T. Read, John A. 
DeVault, Mary K. Phillips and Edward 
A. White. In workshop sessions, members 
of inns from all parts of the country shared 
experiences and programs with the goal 
of the development within the foundation 
and in each inn improvements in program- 
ming and functions. U.S. District Judge 
Carl Rubin of Cincinnati, Ohio, proposed 
the holding of actual jury trials at law 
schools to give students the opportunity 
to experience real life trial advocacy in 
person. 

The meeting culminated with a recep- 
tion and dinner held at the U.S. Supreme 
Court which was presided over by Chief 
Justice Burger. The Chief Justice, a self- 
proclaimed anglophile, lauded the progress 


of the American inns as having brought 
into fruition in our legal system a means 
of not only improving pure advocacy 
skills, but also of strengthening the frater- 
nity within the profession and fostering 
high standards of ethical conduct. 

The American inns of court have 
emerged at a time when the entire legal pro- 
fession and particularly the trial advocates 
are under constant attack, both in the 
media and in the legislatures. It is refresh- 
ing to find within ourselves in the inns a 
true spirit of brotherhood in the pro- 
fession, founded on excellence in advo- 
cacy and, above all, the highest standards 
of ethical conduct. Our profession will 
never benefit or improve from outside 
forces for they only seek to criticize, malign 
and tear the profession down. But, 
through establishing institutions such as 
the inns of court, we can, ourselves, 
enhance and improve our profession 
through shaping, nurturing and develop- 
ing those coming into the trial advocacy 
bar, and in the course of doing so, we 
find ourselves improved as well. 
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SERVICE 
THAT SUITS 
YOU TO 

A TEA. 


Asanattomey, you realize 
that title insurance is a 
business in which speed, 
accuracy and know-how are 
vital. And that makes good 
service absolutely essential. 

At The Fund we're fond of 
saying that our service suits 
you to a tea. 

We think it’s a fitting 
phrase. After all, just as you’d 
expect a tea to be strong, 
fresh and well-seasoned — 
well, aren't these the very 
qualities that make for a 
trusted title insurance 
company? 

We certainly think so. 

Our service orientation 
can be seen in things both 
large and small. Whatever 
size policy, The Fund is 
thoroughly capable — 
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the result of over 36 years’ 
experience in Florida real 
estate law. Our aim is to 
make sure everything is 
legal, proper and problem- 
free. 

That's service. But then, 
the Fund has always been 
pledged to working with you, 
not against you. 

So please think of us when 
your thoughts tum to title 
insurance. Or tea for that 
matter. And don't hesitate to 
call if you think we can be of 
help. Because when it comes 
to serving the attorney, we 
never run out of steam. 


Attorneys’ Title 


Insurance Fund 
e 32 West Gore Street 
— Charles J. Kovaleski P.O. Box 2671 
President Orlando, Florida 
Attomeys’ Title Insurance Fund (305) 843-1200 


The Comprehensive 


Medical Malpractice 
Reform Act 


by Catherine B. Parks 


n May 30, 1985, the Florida. 


Legislature passed the Com- 

prehensive Medical Malprac- 
tice Reform Act of 1985.! The Act was an 
attempt to solve many serious issues facing 
Florida’s medical profession. Its passage, 
with most of the Act being effective 
October 1, 1985, is a recognition by the 
legislature that the medical malpractice 
crisis in Florida is, indeed, “real” and 
poses a threat to quality health care. The 
Act integrates a vast body of prior bills, 
current trends, industry interests and polit- 
ical concerns. This article discusses only 
those portions of the Act which have direct 
implications for attorneys handling med- 
ical negligence cases. 


Presuit “Cooling-Off” Period 
and Arbitration 

The Act creates F.S. §768.57,2 and 
mandates that prior to filing suit, a claim- 
ant must serve upon each prospective 
defendant a notice of intent to initiate 
litigation for medical malpractice. The 
notice letter must be filed within the 
applicable statute of limitations (See F.S. 
§95.11). Suit may not be filed for a period 
of 90 days after service of the notice letter.3 
The statute of limitations is tolled during 
the waiting period, which may be extended 
by stipulation or upon petition to the court 
where the suit will be filed (See F.S. 
§768.495(3)). 

The prospective defendant’s insurer or 


self-insurer must conduct a prompt review 
to determine whether liability exists on 
the part of the defendant.‘ All parties must 
cooperate with the investigation. If the 
insurer requires, the claimant must appear 
before a pretrial screening panel or a med- 
ical review committee. Also, he may be 
compelled to undergo a physical exam. 

No statement, discussion, written doc- 
ument or report or other work product 
generated by the presuit screening process 
is discoverable or admissible for any pur- 
pose by the opposing party. Upon receipt 
of a notice of claim, the parties shall make 
discoverable information available with- 
out formal discovery. Failure to do so 
is grounds for dismissal of claims or 
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defenses ultimately asserted. 

The insurer or self-insurer is required, 
within 90 days, to either reject the claim, 
make a settlement offer or offer an admis- 
sion of liability and for arbitration on 
the issue of damages. Failure to respond 
within 90 days will be deemed a final 
rejection of the claim. Claimant’s attorney 
must advise his client in writing of the 
defendant’s response within 30 days. 

Plaintiff must accept or reject defend- 
ant’s offer to admit liability within 20 days. 
If the offer is rejected, the plaintiff may 
then file suit. He has 60 days or the remain- 
der of the statute of limitations within 
which to do so. The offer to admit liabil- 
ity and for arbitration on damages is not 
admissible. If the offer is accepted, a set- 
tlement must be negotiated within 30 days; 
otherwise, the parties will proceed to bind- 
ing arbitration. 


Certificate ot Counsel; 
No Punitive Damages 

The Act creates F.S. §768.495, and deals 
with pleadings in medical negligence cases. 
Section (1) provides that plaintiff’s coun- 
sel must certify in the complaint or initial 
pleading that a good faith investigation 


has been conducted and that there is a 
good faith belief that grounds exist for 
an action against each named defendant. 
“Good faith” may be shown if the claim- 
ant or his counsel has received a written 
opinion from an expert which states that 
there appears to be evidence of medical 
negligence. The report is not subject to 
discovery by opposing counsel. 

If the court later determines that the 
certificate was not made in good faith, 
attorney’s fees and costs shall be taxed, 
and the matter will be submitted by the 
court to The Florida Bar for disciplinary 
review. If the certification is absent from 
the complaint, a motion to dismiss for 
willful failure to comply with the stat- 
utory requirement is appropriate. 

No claim for punitive damages will be 
allowed unless there is a reasonable basis 
for recovery. The claimant may move to 
amend his complaint to assert a claim 
for punitive damages. No discovery of 
financial worth will be allowed until after 
the pleading concerning punitive damages 
is permitted. 

Upon petition, a 90-day extension of 
the statute of limitations will be automat- 
ically granted by the court in order to 
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carry out the “reasonable investigation” 
required by Section (1). This time period 
is in addition to other tolling periods. 


Structured Settlements 

F.S. §768.51 applies to judgments in 
all medical negligence cases filed on or after 
October 1, 1985. Alternative methods of pay- 
ment of damage awards are established.5 
This section must be read in its entirety. 


Standard of Care and 
Expert Witness Requirements 

The Act amends F.S. §768.45 to change 
the “accepted” standard of care to the 
“prevailing professional” standard. “Pre- 
vailing professional” is “that level of care, 
skill, and treatment which, in light of all 
relevant surrounding circumstances, is 
recognized as acceptable and appropriate 
by reasonably prudent similar health care 
providers.” Provisions defining “similar 
health care providers” remain. 

In appropriate cases, an affirmative 
defense based on the foregoing provision 
might read as follows: 


At all times material hereto, this defendant, asa 
health care provider, complied with the prevail- 
ing professional standard of care as defined in 
F.S. §768.45, in that he provided that level of 
care, skill and treatment which in light of all 
relevant surrounding circumstances is recog- 
nized as acceptable and appropriate by reason- 
ably prudent similar health care providers. 


Health care providers may testify as 
experts if they qualify as “similar health 
care providers,” as defined in the Act. 
Others may qualify as experts only if they 
were actively involved in practicing or teach- 
ing in the same or related field for the 
five-year period prior to the event giving 
rise to the claim. Accordingly, a potential 
expert’s curriculum vitae should be closely 
scrutinized in order to ensure that the 
expert is qualified to render testimony. 

F.S. §768.45(5) provides that no liability 
shall attach to a health care provider for 
his failure “to order, perform, or adminis- 
ter supplemental diagnostic tests” provid- 
ed that “he acted in good faith and with 
due regard for the prevailing professional 
standard of care.” Many physicians admit 
to having engaged in the practice of order- 
ing a barrage of seemingly unnecessary 
diagnostic tests in order to “protect” them- 
selves against lawsuits. This provision is 
an attempt to encourage physicians not 
to practice “defensive medicine.” (See also 
F.S. §768.61). If the physician can show 
that he acted in good faith and with due 
regard for the prevailing professional stan- 
dard of care, a motion to dismiss is in 


order. Alternatively, this could be raised as 
an affirmative defense in the answer. 


Post Filing Arbitration 

If no settlement is reached and suit is 
filed, the court may require that the claim 
be submitted to nonbinding arbitration.® 
Arbitration panels will be comprised of 
an attorney with experience in representing 
plaintiffs in negligence actions, a defense 
attorney or health care practitioner, and a 
third attorney who handles a few or no 
medical malpractice cases. If rejected, the 
panel’s decision cannot be revealed in a sub- 
sequent trial. Punitive damages cannot be 
awarded by the panel. The reader is ad- 
vised to review this section in its entirety for 
details regarding arbitration procedures. 


Medical Malpractice 
Insurance Contracts 

F.S. §627.4147 applies to all profes- 
sional liability insurance policies issued 
or renewed after October 1, 1985. The in- 
sured must cooperate fully with any review 
process. Admission of liability, arbitra- 
tion and settlement within the policy limits 
is allowed without the insured’s approval, 
although the better practice is to try to 
obtain the insured’s approval. 

Any policy which grants the insured 
the exclusive right to veto any offer for 
admission of liability, arbitration, settle- 
ment offer, or offer of judgment (if within 
policy limits) is against public policy. How- 
ever, any offer must “be made in good 
faith” and be in the “best interests of the 
insured.” 


Mandatory Professional 
Liability Insurance 

Physicians’ are required to maintain pro- 
fessional liability insurance. If any policy 
is cancelled by a physician, the Depart- 
ment of Professional Regulation must sus- 
pend the uninsured physician’s license and 
notify all health care facilities of same.? 

Attorneys should ensure that their phy- 
sician-client is knowledgeable regarding the 
foregoing provisions so that a rational deci- 
sion regarding professional liability cover- 
age can be made. The author has advised 
several physicians to lower their insurance 
coverage to the minimum levels beginning 
in 1987. Any physician with coverage in 
excess of the minimum requirement will 
likely be viewed as a “deep pocket” by 
the plaintiff. Accordingly, he will be at 
high risk for being named as a defendant 
in cases in which he may have had little 
or no involvement. 


Mandatory Settlement Conference 

The Act creates F.S. §768.58. A settle- 
ment conference must be held at least three 
weeks before trial. The attorneys, parties, 
and those with settlement authority must 
attend unless excused by the court. 


Offer of Judgment 

The Act creates F.S. §768.585 and is 
intended to foster early settlements. If a 
defendant files an offer of judgment which 
the plaintiff rejects, and the award is 25 
percent less than the offer, plaintiff’s costs 
and attorney’s fees incurred from the date 
of the filing will be deducted from the 


award. If his costs and attorney’s fees total _ 


more than the verdict, judgment will be 
entered against him for the difference. If, 
however, a demand is filed which is not 
accepted by the defendant, and the award 
is 25 percent greater than the offer, the 
plaintiff will be entitled to his attorney’s 
fees and costs from the date of the de- 
mand, in addition to the verdict. Neither 
an offer of judgment nor a demand is 
admissible in subsequent litigation. 


Comparative Fault and Contribution 
The Act creates F.S. §768.59, and 


establishes a revised scheme for handling 
contributory fault and contribution 
among defendants. It mandates that the 
award be apportioned among the defen- 
dants. The percentage equal to the plain- 
tiff’s share of fault (if any) shall be 
deducted from the award. This section 
does not eliminate joint and several liabil- 
ity; rather, each defendant is responsible 
for the proportionate share of damages 
for any defendant from whom the judg- 
ment cannot be collected. The jury will 
be required to answer special interroga- 
tories to determine the proportionate 
shares of liability. 


Itemized Verdicts 

The Act substantially changes the item- 
ized verdict statute (F.S. §768.48). The 
“trier of fact shall, as a part of the verdict, 
itemize the amounts to be awarded to the 
claimant into past and future damages.” 


Contingency Fees 

The Act creates F.S. §768.595. This sec- 
tion limits contingency fees to 15 percent 
(of the recovery) if the case is settled 
during the presuit period; to 20 percent 
if the claim is resolved after initiating arbi- 
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tration but prior to suit; to 25 percent if 
the claim is settled within 90 days of suit 
being filed; to 30 percent if the claim is set- 
tled more than 90 days after suit is filed and 
prior to or during the mandatory settle- 
ment conference, or where all defendants 


Many provisions are unique to the coun- 
try and represent innovative approaches 
to risk management. 

The reader is cautioned that many other 
significant provisions are omitted from 
this discussion due to space limitations. 


See related article on the 1985 Florida Medical Malpractice Reform 
Act on the following page. 


admit liability and request a trial on 
the issue of damages; to 35 percent if the 
claim is settled prior to the completion 
of swearing in of the jury; to 40 percent 
if the claim is settled or the judgment is 
satisfied prior to filing a notice of appeal; 
and to 45 percent after notice of appeal. 
For recoveries in excess of $2 million, a 
contingency fee of 15 percent is presumed 
reasonable. !° 

No attorney may charge an “excessive” 
fee. Upon request, the court shall review 
any fee agreement to determine whether 
it is illegal or excessive. A copy of this 
section must be furnished to and explained 
to the client at the time of entering into 
a contingent fee contract.!! 


Summary 

The Act is a very aggressive attempt 
of the legislature to deal with the malprac- 
tice crisis in Florida. Although not dis- 
cussed herein, the most progressive aspect 
of the Act is, without a doubt, its empha- 
sis on the prevention of medical injuries. '2 


“ Research 
is relative” 
Research is relative when you use the 


Journal’s index, printed in every 
December issue. 


34 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1986 


For example, all provisions relating to hos- 
pital board immunity,'3 hospital board dis- 
ciplinary powers,'4 peer review immunity,!5 
allowable “fictitious groups,”!® medical 
consent,!’ alteration of patient records!® 
and unnecessary diagnostic testing!? have 
not been discussed. BJ 


! Comprehensive Medical Malpractice Re- 
form Act of 1985, ch. 85-175, 1985 Fla. Laws 
1180 (hereinafter, the “Act”). 

2 This section applies to all medical mal- 
practice actions filed on or after October 1, 
1985. 

3The time period is 180 days if controlled by 
F.S. §768.28(6)(a) (pertaining to state agencies). 

4F.S. §458.331 provides that a physician 
may be disciplined by the Board of Medical 
Examiners if he has engaged in “gross or 
repeated malpractice or the failure to practice 
medicine with that level of care, skill and treat- 
ment which is recognized by a reasonably pru- 
dent similar health care provider as being 
acceptable under similar conditions and cir- 
cumstances.” “Repeated malpractice” is defined 
as: “Three or more claims for medical malprac- 
tice within the previous five-year period result- 
ing in indemnities being paid in excess of 
$10,000 each to the claimant in a judgment or 
settlement and which incidents involved neg- 
ligent conduct by the physician.” 

All attorneys representing physicians should 
immediately advise their clients of the fore- 
going provision. The client should be aware that 
any settlement above $10,000 will be reported to 
the Board of Medical Examiners and that he 
may be subjected to disciplinary action. 

It is important to note that “occurrences” 
include those which took place three years prior 
to the passage of this Act. This provision will, 
no doubt, lead to a proliferation in settlements 
of $9,999.99, so that the defendant/ physician 
will not be subject to the statutory reporting 
requirement and/or disciplinary action. 

5 F.S. §768.49 sets forth the legislative intent 
regarding verdicts in medical malpractice act- 
ions, e.g., “that awards . . . be subject to close 
scrutiny by the courts and that all such awards 
be adequate and not excessive.” Clearly, the 
Act is an admirable attempt by the legislature 
to achieve its stated purpose. 

6 This section applies only to medical mal- 
practice actions filed at least 90 days after the 
effective date of this section (e.g., January 1, 
1986). See FLA. STAT. §768.575. 

7 This section does not apply to those who 


practice medicine exclusively as officers, employ- 
ees or agents of the state or its agencies or 
subdivisions. 

8 The author has doubts as to the consti- 
tutionality of this provision. It will, no doubt, 
be challenged in the near future. 

9 This section takes effect January 1, 1987. 

10 This section also provides guidelines for 
attorney fee-sharing and takes effect July 1, 
1986. 

1! This section takes effect July 1, 1986. 

12 See FLA. STAT. §§395.041, 768.60, 627.351, 
part IX of ch. 626, 624.501, and 768.66. 

13 F.S. §395.011 is modified to strengthen the 
immunity of hospital boards in handling med- 
ical staff privileges. 

14F.S. §395.0115 is amended to strengthen 
the disciplinary powers of hospital governing 
boards. 

15 F.S. §768.40 is amended to expand the immu- 
nity of peer review committees. 

16 See FLA. STAT. §626.973. 

17 F.S. §768.46 is amended to clarify that a 
signed consent raises a rebuttable presumption 
that the physician adequately explained the pro- 
cedure to the patient and that the patient con- 
sented to same. 

18 F.S. §395.0165 makes it a second degree 
misdemeanor to alter, deface or falsify patient 
records. 

19 F.S. §768.61 establishes as grounds for phy- 
sician discipline the ordering of diagnostic tests 
“which are not reasonably calculated to assist 
the health care provider in arriving at a diag- 
nosis and treatment of a patient’s condition.” 


Catherine B. Parks is in private prac- 
tice in Miami, and she practices pri- 
marily in the area of medical mal- 
practice defense and general civil 
litigation. She received a B.S. in nurs- 
ing from the University of North 
Carolina at Chapel Hill in 1976, and 
her J.D. from the University of 
Miami in 1983. She is currently a 
member of the National Association 
of Hospital Attorneys, the American 
Association of Nurse-Attorneys and 
the Florida Association for Women 
Lawyers. Parks has lectured exten- 
sively in the area of legal aspects of 
nursing and hospital law. She is a 
visiting faculty member at Miami 
Dade Community College. 
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Health Law 


The New Florida Medical Malpractice Reform Act 
of 1985: The Hospital’s Risk From Innkeeper to Insurer 


by Joseph P. Metzger, Barbara W. Sonneborn, 
Mark Wayne Klingensmith and Milton F. McKay 


If yesterday’s common law was con- 
cerned with the application of ordinary 
tort doctrine to give a right of action to 
a patient injured by medical negligence, 
today’s legal development, concerned with 
the avalanche of such litigation, has 
directed its attention more to risk man- 
agement and litigation controls. These 
latter day concerns, still in midstream in 
their statutory and decisional application, 
may leave the institutional health pro- 
vider with ill-defined parameters of ex- 
posure. 


History of Medical and 
Hospital Malpractice Law 

® Common Law 

It became axiomatic under the common 
law that, as in other applications of 
negligence law, physicians and nurses were 
to be held liable to a patient for a failure 
to act or to use that which they control 
in a reasonable way so as not to injure 
third persons.! In a similar vein, following 
parallel law applicable in nonmedical cir- 
cumstances, health care providers were 
traditionally held liable for the negligence 
of their physicians, nurses, interns and 
other employees under the established 
agency doctrine of respondeat superior.” 
While Florida recognizes the application 
of this doctrine,? frequently there is an 
open question whether a particular nurse 
or doctor is an agent of the hospital, a 
question of fact for the jury.4 When a 
nurse furnished by the hospital is under 
the direct supervision of a surgeon em- 
ployed by the patient, the nurse is prob- 
ably the doctor’s agent under the bor- 
rowed servant doctrine and the hospital 
may not be liable. But in the common 
law development there is a questionable 
gray area, depending upon slight nuances 
and facts, often making it difficult to 
distinguish the negligent employee from 
the negligent independent contractor. As 
a result of the problems that litigants (not 


to mention the courts) sometimes have 
in establishing the line of demarcation 
on which institutional responsibility 
hinges, exceptions have been carved into 
the strict rule precluding liability for the 
acts of an independent contractor. 
Thus, in the leading case of Darling v. 
Charleston Community Memorial 
Hospital, 33 Ill. 2d 326, 211 N.E. 2d 253, 14 
ALR 3d 860 (1965) and annotation 14 ALR 


See related article on page 31. 


3d at 873, it was held that a hospital 
was responsible for the actions of its med- 
ical staff, who were not hospital employ- 
ees, under circumstances indicating that 
the hospital could and should have taken 
action in recruiting or otherwise to pre- 
vent injury to a patient caused by a 
member of the medical staff.‘ In fact, the 
concept of institutional responsibility has 
been applied not only to hold a hospital 
liable but also the hospital administrator, 
board of directors, and the medical staff.6 

@ Medical Malpractice Reform Act of 
1975 

In response to increasing medical mal- 
practice litigation and thus of insurance 


rates, in 1975 the Florida Legislature 
passed the Medical Malpractice Reform 
Act of 1975.7 The Reform Act of 1975 
authorized the Board of Examiners to 
address what was perceived as the source 
of the malpractice problem—the physi- 
cian. Theretofore, the board had been 
unwilling to discipline professionals, per- 
haps because of the “taboo” against doc- 
tors testifying against one another in 
court. This reluctance was minimized with 
the medical profession’s growing aware- 
ness that protection of unfit members was 
no longer in its best interests, an aware- 
ness fed by skyrocketing malpractice insur- 
ance premiums. The act also permitted 
board action when a physician was found 
liable for malpractice® or had been found 
wanting by other disciplinary proceed- 
ings.? 

In like vein, under the 1975 act, hos- 
pitals were granted express statutory 
powers similar to those of the board and, 
in particular, the medical staff was 
authorized to discipline staff members for 
good cause.!° In this regard, some argu- 
ments exist that staff membership in a 
public hospital can be likened to tenure 
for a school teacher, and that grounds 
for the removal of a physician from staff 
membership in a public institution may 
be similar to those for the removal of 
a tenured instructor.!! 

Finally, the 1975 act required that an 
internal risk management program be estab- 
lished by hospitals,!? to be supervised by 
either an administrative staff member or 
a committee composed of trustees, board 
members, or staff physicians.'3 Under that 
act, persons in charge of the program had 
four responsibilities: 

(1) The investigation and analysis of 
the frequency and causes of general cate- 
gories and specific types of adverse inci- 
dents causing injury to patients; 

(2) The development of appropriate mea- 
sures to minimize the risk of injuries and 
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adverse incidents to patients through the 
cooperative efforts of all personnel; 

(3) The analysis of patient grievances 
which relate to patient care and the qual- 
ity of medical services; and 

(4) The development and implementa- 
tion of an incident reporting system based 
upon the affirmative duty of all health 
care providers and all agents and em- 
ployees of the health care facility to report 
injuries and adverse incidents to the 
hospital risk manager.'4 

This system required that information 
concerning past incidents and complaints 
be compiled in order to decrease future 
risks by creating an awareness of a prob- 
lem as it occurs. Commentators hailed 
this method as an excellent way to reduce 
malpractice claims.!5 

@ Recent Case Law 

Following the enactment of the Reform 
Act of 1975, courts continued to follow 
the previously mentioned trend holding 
health care providers to a higher standard 
than applied to their physicians, probably 
on the assumption that these providers 
were in a better position than the doctor 
to prevent many injuries that occurred 
in the hospital. In a similar vein as to 
institutional responsibility, Jrving v. Doc- 
tors Hospital of Lake Worth, 415 So.2d 
55 (4th DCA 1982), held that it was for 
the jury to determine the hospital’s liabil- 
ity for the negligence of an independent 
emergency room physician on the theory 
of apparent authority! where to all appear- 
ances the physician was the agent and/or 
the employee of the hospital and the 
patient accepted treatment from him as 
such. Even further, that decision suggests 
that the philosophy of the nondelegable 
duty may preclude the hospital’s defense 
that the doctor was an independent con- 
tractor in such circumstances. 

Not only are doctors, nurses, interns 
and employees personally liable for their 
actions, but hospital committee members 
may be held responsible under circum- 
stances indicated in the Darling and 
Corleto cases, which might be described 
as responsibility for negligent hiring or 
negligent administration. 


Comprehensive Medical Malpractice 
Reform Act of 1985 

On May 30, 1985, the Florida Legisla- 
ture passed the Comprehensive Medical 
Malpractice Reform Act of 1985, most 
provisions becoming effective as of 
October 1, 1985. Under increased pres- 
sure for sweeping reformation, the legisla- 
ture passed the second major piece of mal- 
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practice legislation in 10 years in the 
waning moments of the 1985 session. 
Though originally designed as a major 
victory for health care providers and their 
insurers, what actually resulted from this 
90-page bill was something the medical 
community could not have imagined: a 
new duty imposed on health care pro- 
viders more stringent than any other 
imposed by law. In looking at the Compre- 
hensive Medical Malpractice Reform Act 
of 1985, three areas need to be stressed: 
change in the standard of care applicable 
to health care providers, attorneys’ fees 


Though originally designed 
as a major victory for 
health care providers and their 
insurers, what actually resulted 
from this 90-page bill was 
something the medical com- 
munity could not have 
imagined: a new duty imposed 
on health care providers 
more stringent than any 
other imposed by law. 


and costs, and hospital risk management. 

@ Risk management 

One of the most significant sections of 
the Comprehensive Medical Malpractice 
Reform Act of 1985 deals with hospital 
risk management. The new duties placed 
upon these health care providers exposes 
them potentially to far greater liability 
than ever conceived by the medical com- 
munity. Under the 1975 act, hospitals were 
required to appoint a risk manager but 
the act did not require any meaningful 
reporting of incidents. The 1985 act has 
made risk management a substantial and 
meaningful duty for hospitals and other 
providers. 

In addition to providing risk manage- 
ment education and training,!’ each facil- 
ity must appoint a risk manager who shall 
be responsible for implementation and over- 
sight of such facility’s risk management 
programs.'® Each facility is required to 
submit annual reports to HRS,!9 except 
in the case of any “adverse or untoward 
incident” that results in death or brain 
/spinal damage to a patient, in which case 


a report shall be filed with HRS within 
three working days.”° Additionally, HRS 
has the duty to submit names of any staff 
member or employee to the appropriate 
regulatory board for disciplinary proceed- 
ings if the department feels such action 
is warranted.?! 

To implement and oversee the risk man- 
agement, a comprehensive hospital pro- 
gram would necessarily include monitor- 
ing the hospital staff and conducting 
periodic reviews of their medical compe- 
tence. Under new Florida law, all health 
care facilities have an affirmative duty to 
“assure comprehensive risk management 
and the competence of their medical staff 
and personnel through careful selection 
and review, and are liable for a failure 
to exercise due care in fulfilling these 
duties.”22 Each facility shall be liable when 
failure to provide adequate risk manage- 
ment is a proximate cause of a patient’s 
injury.23 


Analysis 

What the legislature has effectively done 
is to make health care providers insurers 
(not simply assurers) of the risk manage- 
ment programs in their facilities.24 This 
is in line with the growing national trend 
imposing institutional liability upon hos- 
pitals. See Darling and Corleto cases. 
Although Florida has yet to recognize 
judicially that a hospital may be held liable 
for the negligent failure to supervise the 
practices within its facilities, it appears 
as if the legislature has made the first 
step.25 In fact, now that risk management 
has become a statutory duty, any viola- 
tion by a responsible party could be 
deemed negligence per se2* and subject 
the violator to strict liability.2” It would 
be less than tenuous to argue that patients 
are not of the class these statutes were 
enacted to protect. 

Since hospitals and other providers cov- 
ered by the new act are now placed in 
the position to coordinate efforts of their 
medical staff members, gaining early 
notice of a problem will be in the health 
care provider’s best interest. 

In Florida, directors are chargeable with 
knowledge of the conduct of the affairs 
of the corporation, and they may not 
assert as a defense that they had nothing 
to do with the management of the busi- 
ness.?8 In light of Corleto, hospital direc- 
tors and other persons in the chain of 
command are now subject to liability for 
hospital activities of which they may be 
unaware. 

Prevention is clearly the cornerstone 


of the 1985 act, and becoming alert to 
the duties imposed will benefit all health 
care providers as well as the patients they 
serve. The Florida decisions interpreting 
the 1985 act will, of course, determine 
whether Florida hospitals are now subject 
to the corporate negligence doctrine. 
These court decisions will also give the 
answer to whether Florida hospitals have 
now become “insurers” of their patients. 8) 


13 Am. Jur. 2d Agency §300 at p. 660. 

2 See 40 AM. Jur. 2d Hospitals and asylums 
§28 at pp. 870-72. Generally, a hospital is not 
held liable for the actions of one who is not 
an employee. A succinct statement of this rule 
is found at 41 C.J.S. Hospitals §8 at p. 346: 

Liability of a private hospital for the negli- 
gent acts of the members of its professional 
staff must be predicated on the doctrine of 
respondeat superior. Accordingly, a private hos- 
pital is not responsible for any default on the 
part of a physician or surgeon who practices 
his profession as an independent agent, and, 
where a patient employes a physician or sur- 
geon not in the employ of the hospital, the 
hospital is not liable for his negligence. 

Of course, as indicated in the text, modern 
decisions have expanded the scope of insti- 
tutional liability. 

3 See, e.g., City of Miami v. Oates, 152 Fla. 
21, 10 So.2d 721 (Fla. 1942). 

4 Wilson v. Lee Memorial Hospital, 65 
So.2d 40, 42 (Fla. 1953). 

5 Sidestepping the employee-independent con- 
tractor distinction in reaching its conclusion, 
the court observed that it was “both desirable 
and feasible that a hospital assume certain respon- 
sibilities for the care of the patient.” 211 N.E. 
2d at 257. 

6 See Corleto v. Shore Memorial Hospital, 
350 A. 2d 534, 539 (N.J. 1975) asserting, “Thus 
it can be argued that subjecting persons in the 
class to liability will serve to make them more 
aware of their responsibilities in assuring that 
only competent physicians practice within their 
hospitals, thereby raising the level of medical 
care within the state.” 

7 Fla. Laws 1975, ch. 79-9 

8 FLA. STAT. §458.1201(1)(0) (1975). 

9 FLA. STAT. §458.1201(1)(p) (1975). 

10 FLA. STAT. §395.065(1) (1975). “Good 
cause” includes, but is not limited to: (1) 
incompetence; (2) negligence; (3) being found 
a habitual user of intoxicants or drugs to the 
extent he becomes dangerous to himself or 
others; or (4) being found liable by a court for 
medical malpractice. 

Td. 

1! Formal charges against a teacher for dis- 
missal can be based on immorality, misconduct 
in office, incompetency, gross insubordination, 
willful neglect of duty, drunkenness, or con- 
viction of a crime involving moral turpitude. 
See Stak ex rel. Allen v. Board of Public 
Instruction of Broward County, 214 So.2d 7 
(Fla. 4th D.C.A. 1968). 

'2The original provision contained in FLA. 
StaT. §395.18 (1975) applied only to hospitals 
with an excess of 300 beds. This section was later 
amended to apply to all hospitals. See, e.g., 
FLA. STAT. §768.41 (1981). 

13 FLA. STAT. §395.19(3) (1975). 

14 FLA. STAT. §395.18 (1975). Subsection (4) 


was added to the act in 1976. Fla. Laws 1976, 
ch. 76-260. 

15 See, e.g. Note, The Florida Medical Mal- 
practice Reform Act of 1975, 4 Fia. St. U. L. 
REv. 50, 99 (1976). 

16 The doctrine of “apparent authority” is 
defined as follows: 

“One who represents that another is his 
servant or other agent and thereby causes a third 
person justifiably to rely upon the care or skill 
of such apparent agent is subject to liability 
to the third person for harm caused by the 
lack of care or skill of one appearing to be a 
servant or other agent as if he were such.” 
Restatement (Second) Agency §267. 

17 FLA. STAT. §395.041(1)(b) (1985). 

18 FLA. STAT. §395.041(2) (1985). 

19 FLA. STAT. §395.041(5)(a) (1985). 

20 FLA. STAT. §395.041(6) (1985). 

21 FLA. STAT. §395.041(8) (1985). 

22 FLA. STAT. §768.60(1) (1985). Compare 
FLA. STAT. §395.0115 (1985) (governing board 
has duty to discipline staff members when 
grounds exist); FLA. Stat. §768.40(2) (1985) 
(review committee has duty to screen and review 
staff competence). 

23 FLA. STAT. §768.60(1) (1985). 

24 See BLACK’s LAW DicTIONARY—“assure” 
means “insure.” 

25 Other states have adopted the corporate 
negligence doctrine. Johnson v. Misericordia 
Community Hospital, (Wisc. 1981), 301 N.W. 
2d, 156; and Elam v. College Park Hospital, 
(Calif. App. 1982) 183 Cal. Rptr. 156. 

26 When a statute imposes upon any person 
a specific duty for the protection or benefit of 
others, if he neglects to perform that duty, he 
is liable to those for whose protection or bene- 
fit it was imposed for any injuries of the char- 
acter that the statute was designed to protect 
and that were proximately caused by that 
neglect. 38 FLA. JUR. 2d Negligence §50 at 81. 

27 Statutes designed to protect a particular 
class of persons because of their inability to 


protect themselves are held to impose strict 
liability as to injuries resulting from their viola- 
tion. 38 FLA. Jur. 2d Negligence §51 at 83. 

28 Manatee County Growers’ Assoc. v. Fla. 
Power and Light, 113 Fla. 449, 152 So. 181 
(1934) (imposing liability upon a “figurehead” 
director). See also Orloysky v. Solid Surf, Inc., 
405 So.2d 1363 (Fla. 4th D.C.A. 1981) (cor- 
porate officer held individually liable.) 
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General Practice 


The U.S. Constitution: Amending It Out of Existence 


by Mark B. Slavin 


The entire legal structure of our nation 
could change in the next year or two. 
Stare decisis, as we know it, may become 
defunct. The basis of our government 
and law could change in its entirety. 

This is not science fiction. This is real- 
ity. For the second time in the history 
of our nation, we are two short steps 
away from convening a constitutional con- 
vention. Art. V of the Constitution of 
the United States lists two methods of 
amendment. The second method, which 
has never been utilized before, requires 
Congress to “call a convention for propos- 
ing amendments . . . on the application 
of the legislatures of two/thirds of the 
Several States.” 

Of the 34 states required, 32 have peti- 
tioned the U.S. Congress for a convention. 
Florida is one of the 32 states.! 

Major political and legal barrages have 
been fired across the battlefields of our 
state legislatures. Yet, the sad and even 
pathetic truth is that the vast majority 
of people don’t even know that a consti- 
tutional convention may occur shortly, 
or the possible results it may bring about. 

Specific proposed changes by some of 
those seeking the constitutional conven- 
tion include:? (1) Major revisions of the 
Bill of Rights; (2) A single vote for a 
federal slate consisting of the President, 
Vice President and the voters’ House of 
Representatives candidate: The terms of 
the U.S. House members would be 
increased from two to four years with 
all elections held in presidential election 
years. This would, of course, ensure that 
the President would always have a major- 
ity of his own party in the House of 
Representatives. (3) A device whereby the 
President could “more realistically and 
feasibly” be removed by Congress; (4) 
The ability of the President to dissolve 
Congress and call for new congressional 
elections;3 (5) Elimination of the 22nd 
amendment limiting Presidents to two 


terms; (6) Giving the federal government, 
rather than state governments, the power 
to regulate and supervise cities; (7) 
Reimposition of the gold standard which 
would result in taking management of 
monetary policy out of the hands of the 
Federal Reserve System. 


Historical Background 

At present, and in the near future, 
politicians and legal scholars, proponents 
and opponents of the proposed consti- 
tutional convention (Con-Con) and just 
plain “folks” will explore and argue the 
intent of the founding fathers relating to 
Art. V. 

The Articles of Confederation were our 
first governing blueprint as an indepen- 
dent nation. Discontent with the Articles 
of Confederation was exemplified by the 
Continental Congress’ inability to manage 
commerce.5 

The Annapolis Convention of 1786,° 
led to a proposed convention to meet 
in Philadelphia on May 14, 1787, 
for the sole and express purpose of revising 
the Articles of Confederation and reporting 
to Congress and the several legislatures such 
alterations and provisions therein as shall when 
agreed. to in Congress and confirmed by the 
States render the Federal Constitution adequate 


to the exigencies of government and the preserva- 
tion of the Union.’ 


Before continuing to analyze the result 


_of this convention, it should be noted 


that under the Articles of Confederation, 
a unanimous vote of the 13 states was 
needed for amendment.® 

On Monday, September 17, 1787, the 
convention adjourned, having drafted the 
proposed Constitution of the United 
States of America, a far cry from the 
congressional mandate of a revision. Fur- 
thermore, rather than adhering to the 
law of the land, as enunciated in the 
Articles of Confederation, the convention 
adopted its own resolution and recom- 
mended that, “It should afterwards be 
submitted to a Convention of Delegates, 
chosen in each State by the people thereof, 
under the recommendation of its Legisla- 
ture, for their assent and ratification.” 
The convention also decided to treat the 
new Constitution as ratified when nine 
states, rather than 13, ratified the doc- 
ument. 

Hence, the legally binding congressional 
mandate and Art. XIII of the Articles 
of Confederation preventing a “runaway” 
convention were, practically, illusory 
restraints. !° 

There is a question as to whether the 
proposed constitutional convention will 
deal solely with balancing the federal 
budget or become another “runaway” con- 
vention. This will be discussed at greater 
length and further detail within this article. 

In terms of historical perspective, Sen- 
ator Charles McC. Mathias of Maryland 
has stated, 

If the remarkable and experienced men of 
the Constitutional Convention felt free to go 
beyond their appointed bounds, how can we 
be sure that any other group will respect the 
limits assigned to them when they meet the 


heady atmosphere of the first Constitutional 
Convention in two centuries?!! 


Conflicts 


Professor Lawrence H. Tribe of Har- 
vard University, together with other legal 
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scholars, have prognosticated, with vary- 
ing degrees of certainty, the probability 
of conflicts between various branches of 
the federal and state governments, upon 
the “calling” of a federal constitutional 
convention. !2, 13 


Congress and the Convention 


Art. V places the duty of Congress 
as calling the convention on application 
of the legislatures of two-thirds of the 
states, approving and transmitting to the 
states for ratification, the text of any 
amendment or amendments agreed upon 
by the convention. 

The first logical question is, what dis- 
cretion does Congress have in calling the 
convention? Alexander Hamilton, one of 
the founding fathers, addressed the specific 
issue in stating that Congress had no 
discretion.'* More contemporary legal schol- 
ars, such as Professor Gerald Gunther 
of Stanford University Law School, 
concur in stating, “Moreover, one of 
the very few issues about the convention 
route on which scholars agree is that 
once 34 proper applications for a con- 
vention are submitted, Congress is under 
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a duty to call a convention and does 
not have a legitimate discretion to ignore 
the application.”!5 

However, the next question might be, 
what if Congress determines procedural 
questions contra to the desires of the 
states in calling and conducting the con- 
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vention? For instance, the diversity of the 
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An additional very real problem evolves 
in whether Congress may constitutionally 
limit the agenda of the convention to 
any single issue (e.g., the balanced budget 
resolution). In dealing with the last issue, 
the Senate has attempted, albeit unsuc- 
cessfully, to require the convention to 
limit itself to one area, thereby eliminat- 
ing the possibility of a runaway con- 
vention. !6 

A 1974 report of a committee of the 
American Bar Association concluded that 
Congress had such authority.!7 However, 
the ABA’s Section on Individual Rights 
and Responsibilities found to the con- 
trary—that Congress had no such author- 
ity. 

In essence, a congressional limitation 
to considering a single issue constitutes 
“control.” Professor Van Alstyne of the 
Duke Law School concurs therein by 
stating, 


Insofar as by some untoward event, the con- 
vention—called for the purpose under these 
auspices—were suddenly to run away with itself 
and instead produce an anti-abortion amend- 
ment, for example, so far from the exercise 
that brought it into being, and from the 
common understanding of those who brought 
it into being, that it would be entirely proper 
to reject that amendment on abortion. If so 
obviously nongermane to the auspices of the 
convention, otherwise properly assembled, it 
would be entirely proper for Congress to reject 
it.!8 

Professor Gunther and others disagree, 
basing their arguments on a narrow con- 
struction of the two specific congressional 
obligations under Art. V and pointing 
to the use of the plural word “amendments” 
within Art. V.!'9: 20 


Congress and the Supreme Court 


If one of the aforementioned disputes 
arose between Congress and the con- 
vention, the logical referee would be the 
U.S. Supreme Court. General questions 
such as the autonomy of the convention 
over the Congress or specific procedural 
questions, such as whether a one-con- 
gressperson, one-vote rule applies to the 
election of delegates to a national consti- 
tutional convention, would invariably find 
its way to the Supreme Court. Even a 
denial of jurisdiction would, in essence, 
be a decision at that point. 


The Supreme Court and the States 


Congress has sought to delegate reso- 
lution of any of the aforementioned pro- 
cedural questions to the states.2! A US. 
Supreme Court decision upholding such 
an act ora refusal to consider the same asa 
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nonjusticiable political question would, no 
doubt, cause conflict between the states 
seeking the convention and the Court. 

Case law has established tradition in 
allowing Congress to exercise exclusive 
control over the mode of constitutional 
amendment proposal and ratification in 
several areas.22 However, a logical argu- 
ment may be advanced that the Art. V 
convention device was specifically created 
to provide a viable alternative to congres- 
sional control. 

As previously mentioned, the diversity 
of the state resolutions calling for the 
constitutional convention may raise addi- 
tional problems. Can the states, rather 
than Congress, constitutionally limit the 
agenda of a convention to limitations 
placed in their petitions? Professor Walter 
Dellinger of Duke Law School, Professor 
Gerald Gunther of Stanford Law School 
and Professor Charles L. Black of Yale 
Law School all respond in the negative.?3 
Hence, should any state which had called 
for the constitutional convention appeal 
to the Supreme Court to prevent a runa- 
way convention, the U.S. Supreme Court 
would find itself in the unenviable posi- 
tion of establishing validity of the agenda 
of the entire convention. 


The National Political Battlefront 


The alignment of individuals and 
organizations in favor of and opposed 
to the constitutional convention are fasci- 
nating. After one sorts through the polit- 
ical rhetoric, including liberals and con- 
servatives calling each other names, and 
Republicans and Democrats tossing about 
accusations, the alignments span the entire 
political spectrum in a fashion which has 
seldom been seen in modern times. 

Among those organizations opposed 
to the constitutional convention are the 


AFL-CIO, American Association of 
University Women, American Civil Lib- 
erties Union, American Federation of Teach- 
ers, American Jewish Committee, Ameri- 
can Jewish Congress, Common Cause, 
NAACP, National Education Association, 
and the Florida Association of Jewish 


After one sorts through 
the political rhetoric, 
including liberals and 

conservatives calling each 
other names, and 
Republicans and Democrats 
tossing about accusations, 
the alignments span the 
entire political spectrum in 
a fashion which has seldom 
been seen in modern times. 


Federations. Joining these organizations 


opposed to the constitutional convention 
are Phyllis Schlafly’s Eagle Forum, Daugh- 
ters of the American Revolution, United 
Methodist Church, United Protestant 
Appeal, and the John Birch Society.”4 
Those in favor of a constitutional con- 
vention also include a wide spectrum of 
balanced budget/anti-tax groups, busi- 
ness, finance, media, political and aca- 
demic individuals. Leaders in this area 
include Senators Dole of Kansas and 
Hatch of Utah; C. Douglas Dillon, former 
Secretary of the Treasury; Lloyd N. 


Cutler, former counsel to President Jimmy 
Carter; Robert McNamara, former Secre- 
tary of Defense; former Senator J. William 
Fulbright; and representatives from the 
Brookings Institution, Rockefeller Founda- 
tion and Woodrow Wilson Center. 

Millions of dollars are being spent in 
lobbying efforts to both obtain two addi- 
tional votes for the constitutional con- 
vention and prohibit the votes. 


The Political Battlefront in Florida 


Currently, as previously discussed, the 
State of Florida is one of the 32 states 
calling for a constitutional convention. 
However, within the last one-to-two years, 
there has been a serious movement to 
rescind Florida’s resolution. 


Senate President and gubernatorial hopeful 
Harry Johnston stated that Florida should 
rescind the convention call. . . . Florida State 
Senator Ed Dunn of Daytona Beach is also 
seeking to retract the same. Johnston said 
he is now convinced that it would not be 
limited to any single topic. He said a con- 
vention summoned to write a balanced budget 
might venture off into issues of self-incrimi- 
nation, freedom of the press, or other emotional 
topics that have led to unpopular U.S. Supreme 
Court rulings. Johnston said that once con- 
vened, they would rewrite the Constitution—the 
first amendment, self-incrimination, every- 
thing.?5 

Dunn would revoke Florida’s 1976 call for 
a convention and replace it with a call for 
Congress to pass a balanced budget amend- 
ment. Dunn thinks calling a convention would 
be “playing Russian roulette with the Consti- 
tution.” If the legislature did approve the bill 
by Judiciary Committee Chairman Edgar 
Dunn, Florida would become the first state 
to withdraw from the national drive for a 
constitutional convention. Linda Rogers, 
Kingsbury, executive director of the Washington- 
based Citizens to Protect the Constitution, 
stated that passage of Dunn’s bill, “would 
be tactically significant. It might prompt other 
states to take a new look at the dangers of 
a constitutional convention.”?6 
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To date, Senator Dunn and other sym- 
pathetic senators, such as Johnston and 
Jack Gordon, have been unable to obtain 
the rescision which they seek.27 


Conclusion 


Those individuals and organizations in 
favor of a constitutional convention gen- 
erally fall into two categories. There are 
numerous individuals who seek a federal 
balanced budget and believe that a consti- 
tutional convention is the vehicle to obtain 
it. There are other powerful advocates 
of the convention, including former Sen- 
ator J. William Fulbright, who believe 
that “Our government is suffering from 
a division of authority, a paralysis between 
the Executive and Congress.”28 These indi- 
viduals would utilize the convention to 
reform the United States government. 

Opponents of the constitutional con- 
vention believe that it should be convened 
only under the most extreme circum- 
stances. They see the possible dangers 
inherent in such a method as jeopardizing 
our entire constitutional system of gov- 
ernment. While some of the opponents 
of the convention favor a balanced budget 
and others do not, all agree that alternate 
methods are available and can be utilized. 

Whether the individual reader believes 
there is a necessity for a constitutional 
convention or not, the obvious legal 
ramifications are momentous. Lack of 
knowledge of this most important pro- 
posal can only be detrimental to the pro- 
fession and to the people of our nation. BJ 
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Trial Lawyers’ Forum 


The Hague Evidence Convention: 
Foreign Parties Must Provide Broad 
Discovery in U.S. Litigation 


by Angel Castillo, Jr. 


Five recent decisions by the first three 
U.S. federal appellate courts to consider 
the impact of the Hague Evidence Con- 
vention! on pretrial discovery in American 
courts have sharply narrowed the scope 
of any possible special treatment applica- 
ble to foreign parties. 

Warning against the danger of allowing 
use of the convention to disadvantage Amer- 
ican parties litigating against foreign par- 
ties in the courts of the United States, 
the U.S. Courts of Appeals for the Fifth, 
Eighth and Ninth Circuits have held that 
the convention cannot be used by foreign 
litigants as a shield to prevent pretrial dis- 
covery by their adversaries.” 

Rejecting a number of lower court deci- 
sions that have given great deference—and 
even pre-emptive, mandatory effect—to 
the convention, the three federal appellate 
courts have required French, West Ger- 
man, and Swedish corporations to submit 
to broad pretrial discovery requests pur- 
suant to the Federal Rules of Civil Proce- 
dure, rather than in accordance with the 
“letter of request” procedure provided by 
the convention. 

The circuit courts’ rulings in effect 
required the European litigants to answer 
requests for admissions and interrogato- 
ries, produce documents, and provide deposi- 
tion witnesses without compliance with 
convention procedures, even though the 
necessary information, documents, and wit- 
nesses were physically located in France, 
West Germany, and Sweden. In one of 
the five cases, however, it was held that 
when the discovery at issue is physical 
inspection of a manufacturing plant lo- 
cated in the foreign country, that discov- 
ery must be sought in the first instance 
through the convention mechanism. 

In the first of the five decisions, Jn re 
Anschuetz & Co., GmbH, 754 F.2d 602 
(Sth Cir. 1985), pet. for cert. filed sub nom. 
Anschuetz & Co., GmbH v. Mississippi 
River Bridge Authority, No. 85-98, 54 


U.S.L.W. 3084 (July 17, 1985), the Fifth 
Circuit ruled that a West German cor- 
poration defending a third-party product 
liability complaint in the U.S. district court 
in New Orleans, Louisiana, must provide 
the third-party plaintiff responses to 
interrogatories, production of documents, 
and deposition witnesses in New Orleans 
pursuant to the Federal Rules of Civil 
Procedure. Although West Germany, like 
the United States, is a convention signa- 
tory, the Fifth Circuit held that resort to 
the convention was not necessary to obtain 
discovery from the West German party, 
even though the requested information 
and documents were physically located in 
Kiel, West Germany, and the depo- 
nents—employees of the West German 
corporation—were residents of the West 
German city. “After much reflection,” 
Judge John R. Brown wrote for the court 
of appeals, “we conclude that the Hague 
Convention does not supplant the applica- 
tion of the discovery provisions of the 
Federal Rules over foreign, Hague Con- 
vention state nationals, subject to in per- 
sonam jurisdiction in a United States Court. 
Td. at 604. 

Shortly thereafter, in In re Messer- 
schmitt Bolkow Blohm GmbH, 757 F.2d 
729 (Sth Cir. 1985), review granted sub 


nom. Messerschmitt Bolkow Blohm 
GmbH v. Walker, No. 85-99, 54 U.S.L.W. 
3686 (April 22, 1986), the Fifth Circuit 
required a West German corporation 
defending a helicopter crash action in the 
U.S. district court in Dallas, Texas, to 
produce to the plaintiff, in Dallas, doc- 
uments physically located in West Ger- 
many and deposition witnesses who were 
West German citizens employed by the 
defendant in West Germany. 

And in a third opinion dealing with the 
convention, the Fifth Circuit ruled, in in 
re Ljusne Katting, A.B. No. 85-2573 (Sth 
Cir. Dec. 11, 1985), that a Swedish manu- 
facturer of anchor chains defending a 
shipwreck case in the U.S. district court 
in Houston, Texas, must produce its 
officers, directors, or managing agents for 
deposition in Houston without resort to 
convention procedures. There the court 
did hold, however, that as a matter of 
international comity the convention pro- 
cedures should be used in connection with 
a requested inspection of the Swedish cor- 
poration’s manufacturing plant located in 
Sweden. 

More recently, citing with approval the 
Anschuetz and Messerschmitt decisions, 
the Eighth Circuit, in In re Societe Na- 
tionale Industrielle Aerospatiale, 782 F.2d 
120 (8th Cir. 1986), required two govern- 
ment-owned French corporate defendants 
litigating an airplane accident case in the 
U.S. district court in Des Moines, Iowa, 
to respond to plaintiff's interrogatories, 
requests for admissions, and requests for 
production of documents, although the 
information and documents sought were 
physically located in France. “The discov- 
ery sought in this case neither intrudes 
on nor threatens French judicial sover- 
eignty or custom,” the Eighth Circuit 
observed. “{O]ur ruling will not require 
any discovery to take place in France, 
and therefore the convention’s purpose 
of protecting French judicial sovereignty 
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will not be undermined.” Jd. at 124-125. 

Similarly, in Societe Nationale Indus- 
trielle Aerospatiale v. U.S. District Court, 
Alaska, No. 85-7556 (9th Cir. May 1, 1986) 
(available on LEXIS), the Ninth Circuit 
rejected the claim of a French govern- 
ment-owned corporation defending a heli- 
copter crash action in U.S. district court 
in Anchorage, Alaska, that the plaintiff’s 
request for production of documents 
located in France, relating to service prob- 
lems with the helicopter, must be pro- 
pounded in accordance with the conven- 
tion. 

In all five cases the European defen- 
dants sought to be allowed to respond 
to the plaintiffs’ discovery requests through 
the procedures set forth in the convention, 
rather than the Federal Rules of Civil Pro- 
cedure. The three appeals courts categor- 
ically rejected the notion that the con- 
vention could be invoked as a mandatory 
or preemptive method of discovery by for- 
eign parties in supersedure of the Federal 
Rules of Civil Procedure.3 

The Fifth, Eighth and Ninth Circuits 
left open the possible application of the 
convention for certain kinds of “particu- 


larly intrusive”* discovery—e.g., deposi- 
tions to be held inside the national territory 
of a signatory nation—as a matter of vol- 
untary or discretionary international com- 
ity. Besides physical inspections of facil- 
ities located in a foreign signatory nation, 
the only possibly required application of 
the convention acknowledged by the 
appellate courts is when discovery is to 
be obtained from a nonparty, including 
a party’s nonmanagerial employees, over 
whom the U.S. court lacks personal juris- 
diction, and the evidence sought—testi- 
mony, documents, etc.—must be obtained 
inside the territory of a foreign nation 
that has ratified the convention.‘ 

Until the U.S. Supreme Court clarifies 
the thorny issues raised by the convention 
when invoked in litigation in the United 
States,° the Fifth and Eighth Circuit deci- 
sions have become strong authority for 
a developing majority view that the con- 
vention does not supersede the obligations 
of foreign parties to comply with domestic 
discovery procedures when litigating in 
American courts.’ 

Prior to Anschuetz, American courts 
considering the domestic application of 
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the convention had struggled with uneven 
results over two conceptually difficult and 
often intertwined questions: (1) If a for- 
eign national from a signatory nation is 
a party to a lawsuit in a U.S. court, must 
discovery addressed to that party be con- 
ducted exclusively and mandatorily pur- 
suant to the convention?; and (2) If the 
discovery activity or proceeding is to take 
place physically inside the territory of a 
foreign signatory nation in connection with 
litigation in a U.S. court must such dis- 
covery be conducted exclusively and 
mandatorily pursuant to the convention? 
The courts generally treated both ques- 
tions as being related to the convention’s 
perceived goal of insuring that signatory 
nations would refrain from intruding on 
each other’s sovereignty over the conduct 
of judicial affairs in their national ter- 
ritory. 

Thus, some pre-Anschuetz decisions 
seemed to require use of the convention 
for discovery addressed to a foreign party 
merely because the party’s nationality was 
from a signatory country, assuming that 
such discovery—e.g., interrogatories— 
necessarily “takes place abroad” or implies 
“obtaining evidence within” the foreign 
country.® 

Other courts reached the same result, 
usually requiring at least a “first resort” 
to the convention as a matter of discre- 
tionary comity, when addressing discov- 
ery to a foreign party from a signatory 
nation; these courts emphasized their per- 
ception that the discovery was to take 
place within the territory of the foreign 
country.? This “locus” analysis was rela- 
tively straightforward regarding depositions!® 
and inspection of physical facilities!! to 
take place in the foreign signatory coun- 
try, but less clear when involving interro- 
gatories!? and requests for production of 
documents.!3 

There emerged broad agreement among 
the courts only on the general principles 
that the convention was not applicable 
to discovery to be conducted within the 
United States,'4 and that the convention 
must be resorted to when seeking discov- 
ery from nonparties located in foreign 
signatory countries over whom the U.S. 
court did not have personal jurisdiction. !5 

A separate line of cases, culminating 
in the Fifth, Eighth and Ninth Circuit 
decisions, chose to emphasize neither the 
nationality of the foreign party from whom 
discovery was sought nor the location of 
the witnesses, documents, or information 
sought for discovery purposes. Instead, 
for these courts the determinative factor 


\ 


was that once a U.S. court has proper in 
personam jurisdiction over a foreign party, 
that party must comply with the applicable 
local discovery rules regardless of its being 
a national of a foreign country signatory 
to the convention. Thus, in an influential 
1984 decision,'* federal district Judge Susan 
Getzendanner of Chicago, Illinois, ordered 
a French corporate defendant to provide 
the plaintiff with answers to interrogatories 
and documents, even though the informa- 
tion and documents sought were located 
in France. Judge Getzendanner reasoned: 
[D]iscovery does not “take place within [a 
state’s] borders” merely because documents to 
be produced somewhere else are located there. 
Similarly, discovery should be considered as 
taking place here, not in another country, when 
interrogatories are served here, even if the nec- 
essary information is located in the other coun- 
try. The court’s view is the same with respect 
to people residing in another country. If they 
are subject to the court’s jurisdiction, or if the 
court can compel a party to produce them under 
Fed. R. Civ. P. 37(d), then the court may order 
that they be produced for deposition; violation 
of the other country’s judicial sovereignty is 
avoided by ordering that the deposition take 
place outside the country.!” 


Courts following this “personal juris- 
diction” analysis have consistently rejected 
the demands of foreign parties from 
signatory nations that discovery pro- 
pounded to them be conducted pursuant 
to the convention.'® In several instances 
these courts have found that even if any 
such special treatment might be required 
or suggested by the convention, it was 
inapplicable because a waiver had occurred 
either through tardy invocation of the con- 
vention or by the party’s prior reliance 
on local rules of procedure in propounding 
or responding to discovery requests. !9 

In adopting this line of decisions and 
Judge Getzendanner’s analysis as the 
“better reasoned” view, the Fifth, Eighth 
and Ninth Circuits expressed their dis- 
pleasure with what they perceive as 
“costly,” “time-consuming,” “frustrating,” 
“cumbersome,” and “narrow” discovery 
procedures authorized by the convention,” 
and also with an evident lack of reciproc- 
ity between the liberal approach taken by 
the United States (allowing broad evidence- 
gathering inside its territory) and the 
restrictive one of most European coun- 
tries (allowing almost or no American- 
style discovery).2! As Judge Brown stated 
in Anschuetz, 


Anschuetz’ [the West German party resisting 
discovery] interpretation of the [Convention], 
taken to its logical conclusion, would have given 
foreign litigants an extraordinary advantage in 
United States courts. Insofar as Anschuetz seeks 
discovery it would be permitted the full range 
of free discovery provided by the Federal Rules. 


But when a United States adversary sought 
discovery, this discovery would be limited to 
the cumbersome procedures and narrow range 
authorized by the Convention. .. . [If the Con- 
vention were held to be exclusive and to super- 
sede traditional discovery methods], [sJuch a 
holding would be exceptionally adverse to 
United States interests. It would allow foreign 
signatory states to determine the extent of 
extraterritorial discovery to be permitted by 
American courts. It does not require a Prome- 
theus to foresee that United States litigants 
would soon find it impossible to obtain neces- 
sary discovery from foreign based parties.” 

It is still too early to tell whether the 
“personal jurisdiction” analysis adopted 


Both appeals courts 
categorically rejected the 
notion that the convention 
could be invoked as a 
mandatory or pre-emptive 
method of discovery by foreign 
parties in supersedure of 
the Federal Rules of 
Civil Procedure. 


by the Fifth, Eighth and Ninth Circuits 
in Anschuetz, Messerschmitt, Ljusne 
Katting, and the two Societe Nationale 
cases will become the definitive prevailing 
view in American courts regarding the relation- 
ship between the convention and domestic 
discovery rules.23 However, until the U.S. 
Supreme Court provides specific guidance, 
the five decisions have provided respect- 
able and reasoned authority in this com- 
plex area of the law in support of the 
view that the convention does not super- 
sede a foreign party’s discovery obliga- 
tions under local rules when litigating in 
an American court. 

In the interim, attorneys representing 
foreign parties from signatory nations in 
American court litigation would be well 
advised to invoke the convention when 
appropriate in response to discovery 
requests at the earliest possible time, both 
to preserve the issue for appeal and to 
avoid a possible finding of waiver through 
tardiness or nonassertion.”4 Bj 


!' The Hague Convention on the Taking of 
Evidence Abroad in Civil and Commercial Mat- 
ters of March 18, 1970, T.I.A.S. No. 7444, 23 
U.S.T. 2555, reprinted at 28 U.S.C.A. §1781 
note (West Supp. 1985). (Ratified by and in 
effect in Barbados, Cyprus, Czechoslovakia, 
Denmark, Finland, France, Federal Republic 
of Germany (West Germany), Israel, Italy, 
Luxembourg, Netherlands, Norway, Portugal, 
Singapore, Sweden, United Kingdom, and 
United States of America). The convention 


became effective in the United States on October 
7, 1972. For the background to the adoption 
of the convention by the United States, see 
generally Report of the U.S. Delegation on the 
Evidence Convention, 8 INTL LEGAL MATERIALS 
804 (1969); Edwards, Taking of Evidence 
Abroad in Civil or Commercial Matters, 18 
INTL AND Comp. L.Q. 646 (1969); Amram, 
Explanatory Report on the Convention on the 
Taking of Evidence Abroad in Civil and Com- 
mercial Matters— Message from the President 
of the United States, Sen. Exec. A, 92nd Cong., 
2d Sess. (Feb. 1, 1972); Amram, U.S. Ratifica- 
tion of the Hague Convention on the Taking 
of Evidence Abroad, 67 AmM.J. INTL L. 104 
(1973). For a more general discussion of evi- 
dence gathering outside the United States, see 
Turner, Obtaining Evidence Abroad, 58 FLA. 
B.J. 449 (1984). 

2Two other federal appellate courts have 
discussed the potential impact of the Hague 
Evidence Convention on United States discov- 
ery without deciding any of the possible con- 
flicts arising trom the convention. See Boreri 
v. Fiat S.p.A., 763 F.2d 17, 19-20 & n.4 (Ist 
Cir. 1985); Pain v. United Technologies Corp., 
637 F.2d 775, 788-90 (D.C. Cir. 1980), cert. 
denied, 454 U.S. 1128 (1981). 

3“{T]he federal rules and a federal treaty 
are essentially on equal footing,” the Fifth Cir- 
cuit observed in Anschuetz, 754 F.2d at 608, 

4 Anschuetz, 754 F.2d at 615. 

5 Anschuetz, 754 F.2d at 615; Messerschmitt. 
757 F. 2d at 733; Ljusne Katting, slip op. at 
9; Societe Nationale, 782 F. 2d at 125; SNIA 
v. USDC (Alaska), slip op. at 3. 

6 In 1983 and 1984 the U.S. Supreme Court 
considered two specific controversies in which 
it could have dealt with the discovery problems 
raised by the Hague Evidence Convention, but 
it declined both opportunities, dismissing both 
appeals without opinion on grounds of lack 
of jurisdiction. Volkswagenwerk A.G. v. Falzon, 
104 S.Ct. 1260 (1984); Club Mediterranee, S.A. 
v. Dorin, 105 S.Ct. 286 (1984). The issue is 
before the Court again in Messerschmitt Bolkow 
Blohm GmbH v. Walker. 

7The Anschuetz, “personal jurisdiction” 
analysis has been followed in Messerschmitt; 
Ljusne Katting; and the two Societe Nationale 
cases; Lowrance v. Weinig, 107 F.R.D. 386 
(W.D. Tenn. 1985) Testerion, Inc. v. Skoog, 
Civil No. 4-84-911 (D. Minn. Aug. 9, 1985) 
(available on LEXIS); Work v. Bier, 106 F.R.D. 
45 (D.D.C. 1985) (magistrate’s order); and 
Wilson v. Lufthansa German Airlines, 108 
A.D.2d 393, 489 N.Y.S. 2d 576 (1985); but ef. 
Gebr. Eickhoff Maschinenfabrik und Eisen- 
gieberei mbH v. Starcher, 328 S.E.2d 492 (W. 
Va. 1985). 

8 See, e.g., Wahl v. Lufthansa German Air- 
lines, No. 83-2-13449 (Ill. Cir. Ct. April 12, 
1984) (oral ruling); Worthington v. Polymer 
Machinery Corp., No. 83-2131 (E.D. Pa. Jan. 
12, 1984): Schroeder v. Lufthansa German Air- 
lines, 18 Av. Cas. (CCH) 917,222 (N.D. Ill. 
1983) (“what is important is where the named 
defendant is”); Cannon v. Arburg Maschinen- 
fabrik, No. 80-L-2275 (Ill. Cir. Ct. July 21, 1983); 
Gilbert v. Josef Timmer Mfg. Co., No. CV-81- 
2340 (Ala. Cir. Ct. July 5, 1983); Pierburg 
GmbH & Co. K.G. v. Superior Court, 137 Cal. 
App. 3d 238, 186 Cal. Rptr. 876 (1982); Cuisi- 
narts,Inc. v. Robot Coupe, S.A., No. DN-CV- 
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80-0050083-S (Conn. Super. Ct. July 22, 1982) 
(the convention “represents the sole avenue open 
to an American party wishing to obtain evidence 
in one of the contracting states”); Langhans 
v. Johns-Manville Sales Corp., No. 535530-7 
(Cal. Super. Ct. Aug. 25, 1981); Croxton v. 
Johns-Manville Sales Corp., No. L-6001-79 
(N.J. Super. Ct. May 20, 1980). 

9 See, e.g., Thompson v. Continental Ma- 
chine and Tool Co., No. EC-81-181-LS-P (N.D. 
Miss. Sept. 21, 1983); Van Dongen v. Arburg 
Maschinenfabrik, No. L-71021-81 (N.J. Super. 
July 1, 1983); Rockwell Int'l Corp. v. Constru- 
zioni Aeronautiche Giovanni Augusta, S.p.A., 
No. 81-3984 (E.D. Pa. May 17, 1983); Cantor 
v. Cycles Peugeot, S.A., No. 81-0423 (D.R.I. 
April 14, 1982); see also McLaughlin v. Fellows 
Gear Shaper Co., 102 F.R.D. 956, 959 (E.D. 
Pa. 1984). 

10 See, e.g., Th. Goldschmidt A.G. v. Smith, 
676 S.W. 2d 443 (Tex. Civ. App. 1984); Vincent 
v. Ateliers de la Motobecane, S.A., 193 N.J. 
Super. 716, 475 A. 2d 686 (1984); Volkswagen- 
werk A.G. v. Superior Court, 123 Cal. App. 
3d 840, 176 Cal. Rptr. 874 (1982). 

'! See, e.g., Volkswagenwerk A.G. v. Superior 
Court, 123 Cal. App. 3d 840, 176 Cal. Rptr. 
874 (1982). 

12 See, e.g., Vincent v. Ateliers de la Moto- 
becane, S.A., 193 N.J. Super. 716, 475 A.2d 
686 (1984); Philadelphia Gear Corp. v. Ameri- 
can Pfauter Corp., 100 F.R.D. 58 (E.D. Pa. 
1983). 

13 See, e.g., Th. Goldschmidt A.G. v. Smith, 
676 S.W. 2d 443 (Tex. Civ. App. 1984); General 
Electric Co., Medical Systems Division v. 
Northstar International, Inc., No. 83-C-0838 
(N.D. Ill. Feb. 21, 1984); Philadelphia Gear 
Corp. v. American Pfauter Corp., 100 F.R.D. 
58 (E.D. Pa. 1983); Volkswagenwerk A.G. v. 
Superior Court, 123 Cal. App. 3d 840, 176 
Cal. Rptr. 874 (1982). 

14 See, e.g., McLaughlin v. Fellows Gear 
Shaper Co., 102 F.R.D. 956, 958 (E.D. Pa. 
1984); Renfield Corp. v. E. Remy Martin & 
Co., S.A., 98 F.R.D. 442, 444 (D. Del. 1982). 

15 See, e.g., Laker Airways, Ltd. v. Pan Amer- 
ican World Airways, 1.Fed. R. Serv. 3d 621 
(S.D.N.Y. 1985); see also Pain v. United Tech- 
nologies Corp., 637 F.2d 775, 788-90 (D.C. Cir. 
1980), cert. denied, 454 U.S. 1128 (1981) 
(dictum). 

16 Graco v. Kremlin, Inc., 101 F.R.D. 503 
(N.D. Ill. 1984). 

17 Id. at 521. 
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18 See, e.g., Slauenwhite v. Bekun Maschin- 
enfabriken, GmbH, 104 F.R.D. 616 (D. Mass. 
1985) (magistrate’s decision); Compagnie Fran- 
caise D’Assurance v. Phillips Petroleum Co., 
105 F.R.D. 16 (S.D.N.Y. 1984); McLaughlin 
v. Fellows Gear Shaper Co., 102 F.R.D. 956 
(E.D. Pa. 1984); International Society for 
Krishna Consciousness, Inc. v. Lee, 105 F.R.D. 
435 (S.D.N.Y. 1984) (magistrate’s decision); 
Laker Airways, Ltd. v. Pan American World 
Airways, 103 F.R.D. 42 (D.D.C. 1984); Adidas 
(Canada) Ltd. v. SS Seatrain Bennington, Nos. 
80-Civ-1911 (PNL) and 82-Civ-0375 (PNL) 
(S.D.N.Y. May 30, 1984) (available on LEXIS); 
Wilson v. Stillman & Hoag, Inc., 121 Misc. 
2d 374, 467 N.Y.S. 2d 764 (Sup. Ct. 1983); 
McKenna v. Fiat S.p.A., No. 81-2676 (Pa. Ct. 
of C.P. July 20, 1983); Lasky v. Continental 
Products Corp., 569 F.Supp. 1227 (E.D. Pa. 
1983); Morton-Norwich Products, Inc. v. Rhone- 
Poulenc, S.A., No. 6525 (Del. Ch. Nov. 24, 
1981) (available on LEXIS); Cantor v. Califor- 
nia, No. 85227 (Cal. Super. Ct. April 14, 1981). 

19 See, e.g., Boreri v. Fiat. S.p.A., No. 82- 
02316 (D. Mass. Aug. 10, 1984) (affirming mag- 
istrate’s order of Feb. 22, 1984); Cooper Indus- 
tries, Inc. v. British Aerospace, Inc., 102 F.R.D. 
918 (S.D.N.Y. 1984); Murphy v. Reifenhauser 
K.G. Maschinenfabrik, 101 F.R.D. 360 (D. Vt. 
1984); but see In re Ljusne Katting, A.B., No. 
85-2573, slip op. at 11 (Sth Cir. Dec. 11, 1985) 
(“A civil litigant may not waive the applicability 
of the Convention merely by failing to invoke 
it as to prior discovery or early in a proceeding 
brought by an opponent to compel involuntary 
discovery”); Pierburg GmbH & Co. K.G. v. 
Superior Court, 137 Cal. App. 3d 238, 186 
Cal. Rptr. 876, 881 (1982) (“The Convention 
may be waived only by the nation whose judicial 
sovereignty would thereby be infringed upon”); 
see also Messerschmitt, 757 F.2d at 733-34 (for- 
eign corporation’s creation of wholly-owned 
United States subsidiary corporation does not 
by itself constitute a waiver of rights under the 
Hague Evidence Convention). 

20 In France, for instance, a letter of request 
will be executed only if it is in the French 
language or accompanied by a translation in 
French; letters can only be executed through 
the Civil Division of International Judicial 
Assistance at the French Ministry of Justice 
in Paris, to which they must be sent by the 
American court. 

21 West Germany, for instance, has declared 
pursuant to art. 23 of the convention, that “it 
will not, in its territory, execute Letters of 
Request for the purpose of obtaining pre-trial 
discovery of documents as known in Common 
Law countries.” See generally, Langbein, The 
German Advantage in Civil Procedure, 52 U. 
Cut. L. REv. 823 (1985); Shemanski, Obtaining 
Evidence in the Federal Republic of Germany: 
The Impact of the Hague Evidence Convention 
on German-American Judicial Cooperation, 17 
INTL Law. 465 (1983). 

22 754 F.2d at 606, 614. 

23 An experienced analyst of convention juris- 
prudence, Bruno A. Ristau, who served on the 
Advisory Board to the U.S. Delegation to the 
llth Session of the Hague Conference, com- 
mented in a recent paper that American court 
decisions dealing with the effect of the con- 
vention on the domestic law of the United States 
“are in disarray.” Ristau, “Obtaining Evidence 
Abroad Under the Hague Convention” (March 
1985), in American Bar Association, “Conduct- 


ing Discovery Abroad” (July 19, 1985). 

24 Failure to assert timely the convention may 
lead to having to provide the requested discov- 
ery to comply with an order compelling discov- 
ery. The general view is that in those cases in 
which a foreign corporation or individual is a 
party to a lawsuit in a U.S. court, the court 
has the authority to compel the party to pro- 
vide all necessary discovery. This authority is 
an incident of the court’s jurisdiction over the 
foreign party, and extends to the requirement 
that the party provide discovery information 
obtainable only from its native country, even 
in those cases in which the disclosure of such 
information may violate the laws of the foreign 
country or subject the disclosing party to civil 
or criminal penalties. Sanctions are not auto- 
matic, however, because the courts must con- 
sider if a foreign law forbids compliance with 
a discovery request, and in such a case whether 
the foreign party from whom the discovery is 
sought has made a good faith effort to obtain 
a waiver of that law in order to provide the 
discovery. See, e.g., Societe Internationale Pour 
Participations Industrielles et Commerciales, 
S.A. v. Rogers, 357 U.S. 197, 204-06 (1958); 
In re [Bank of Nova Scotia] Grand Jury Pro- 
ceedings, 691 F.2d 1384 (11th Cir. 1982) and 
740 F.2d 817, 831-33 (11th Cir. 1984), cert. 
denied, 105 S. Ct. 778 (1985), In re Marc Rich 
& Co., A.G. v. United States, 707 F.2d 663 (2d 
Cir.), cert. denied, 103 S.Ct. 3555 (1983); United 
States v. Vetco, Inc., 691 F.2d 1281, 1286-91 
(9th Cir.), cert. denied, 454 U.S. 1098 (1981); 
State of Ohio v. Arthur Andersen & Co., 570 
F.2d 1370, 1373 (10th Cir.), cert. denied, 439 
U.S. 833 (1978) and Arthur Andersen & Co. 
v. Finesilver, 546 F.2d 338, 341-42 (10th Cir. 
1976), cert. denied, 429 U.S. 1096 (1977); In 
re Grand Jury Proceedings [Anthony R. Field], 
532 F.2d 404, 407 (Sth Cir.), cert. denied, 429 
U.S. 940 (1976); United States v. First National 
City Bank, 396 F.2d 897, 900-01 (2d Cir. 1968); 
In re Oil Spill by Amoco Cadiz, 93 F.R.D. 840 
(N.D. Ill. 1982); SEC v. Banca Della Svizzera 
Italiana, 92 F.R.D. 111, 114-19(S.D.N.Y. 1981); 
General Atomic Co. v. Exxon Nuclear Co., 
Inc., 90 F.R.D. 290 (S.D. Cal. 1981); In Re 
Uranium Antitrust Litigation, 480 F.Supp. 
1138, 1144-45 (N.D. Ill. 1979); American Indus- 
trial Contracting, Inc. v. Johns-Manville Corp., 
326 F.Supp. 879, 880 (W.D. Pa. 1971). 
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Tax Law Notes 


Leveraged ESOP’s—Providing a Tax-Favored 
Market for Stock of a Closely-held Corporation 


This column is the last in a series of articles written by former chairmen of the Tax Section. The series began 
with the October 1985 issue. 


by Donald R. Tescher and Jonathan H. Green 


Traditionally, leveraged ESOP’s have 
been used as a corporate financing tech- 
nique to generate capital for corporate 
growth with pre-tax dollars. Recent 
changes in the law have created further 
interest in the leveraged ESOP transaction 


the ESOP, who is appointed by the cor- 
poration, votes the stock held by the 
ESOP. The vote pass-through applies 
solely to corporate issues which under 
state law or corporate bylaws must be 
decided by more than a majority vote 


used to generate liquidity on a tax-favored 
basis for all or a portion of a shareholder’s 
stock in a closely-held corporation or 
the stock held by his estate at death. 

Generally, two options are available 
to a major shareholder seeking liquidity 
for all or a portion of his closely-held 
corporate stock. A shareholder can have 
the corporation redeem a portion of his 
stock, although I.R.C. §302 will generally 
cause the proceeds to be taxed at ordinary 
income tax rates.! Even if the transaction 
can be structured to qualify under I.R.C. 
§302 so that the shareholder’s gain will 
be taxed at capital gain rates, the corpora- 
tion must fund the purchase with after-tax 
dollars. 

Alternatively, a shareholder can sell 
a portion of his stock to an outside buyer 
or other shareholders of the corporation. 
Usually, however, an outside market for 
the purchase of a minority interest does 
not exist and other shareholders are not 
motivated to purchase the stock since 
it can only be purchased with after-tax 
dollars. 

The estate of a deceased shareholder 
who did not or could not utilize life 
insurance as a means to provide liquidity 
at death may encounter similar obstacles 
in providing the liquidity necessary to 
pay estate taxes and expenses and provide 
liquid distributions to heirs who other- 
wise would receive shares in the closely- 
held corporation.” 

Installation of an ESOP by a closely- 
held corporation may provide a solution 
to these liquidity problems. 


ESOP’s Generally 
The word “ESOP” is an acronym for 


“employee stock ownership plan.” An 
ESOP is a stock bonus plan qualified 
under I.R.C. §401(a) or a combination 
stock bonus plan and qualified money 
purchase pension plan, both of which 
are designed to invest primarily in qualify- 
ing employer securities.3 In the case of 
a closely-held corporation, qualifying 
employer securities are defined by I.R.C. 
§409(1) as common stock issued by the 
corporation having a combination of 
voting power and dividend rights equal 
to or in excess of those classes of common 
stock of the corporation having the great- 
est voting power and dividend rights.‘ 
Noncallable preferred stock may also qual- 
ify provided that at all times it is convert- 
ible into common stock meeting the above 
requirements and the conversion price 
is reasonable.5 

ESOP’s are subject to the same partici- 
pation, vesting and nondiscrimination 
rules that apply to other tax-qualified 
retirement plans. In addition, there are 
numerous rules that are unique to ESOP’s 
sponsored by closely-held corporations. 
These rules are briefly discussed below. 

An ESOP must pass-through to partici- 
pants in the plan limited voting rights 
on stock acquired by the ESOP and allo- 
cated to participant accounts;® however, 
on most corporate issues, the trustee of 


of the outstanding common shares which 
are actually voted. This provision is 
intended to cover such matters as mergers, 
acquisitions and the sale of all or sub- 
stantially all of a corporation’s assets. 
Provided the ESOP does not secure 
a controlling interest in the corporation, 


the voting rights pass-through require- 


ment cannot thwart the will of manage- 
ment on major corporate issues and will 
not affect the day-to-day management 
of the corporation. This point is signif- 
icant because a major obstacle to imple- 
menting ESOP’s in the closely-held 
corporation context frequently is the 
misperception of the controlling share- 
holder that an ESOP’s acquisition of stock 
will result in a loss of control over the 
management of the corporation. 

An ESOP generally must also provide 
that a participant who is entitled to a 
distribution from the plan can demand 
distribution in the form of corporate 
stock.’? However, if the corporate bylaws 
restrict the ownership of substantially all 
the corporate stock to employees or to 
a trust qualified under I.R.C. §401(a), 
the ESOP may make all distributions 
in cash without granting to participants 
the right to demand stock.® 

Participants receiving distributions of 
corporate stock must be given the right 
to require the corporation to repurchase 
the stock under a fair valuation formula.? 
The put option period must extend for 
a period of at least 60 days following 
the date of the distribution of the stock.!° 
If the put option is not exercised within 
the initial 60-day period, an additional 
60 days must be granted during the next 
plan year.'! 
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Other rules unique to ESOP’s estab- 
lished after November 1, 1977, prohibit 
their integration with Social Security 
benefits!2 and generally prevent them from 
being considered together with other tax- 
qualified retirement plans for purposes 
of testing compliance with the nondis- 
crimination rules of I.R.C. §§401(a)(4) 
and (5) and the participation standards 
of ILR.C. §410.!3 


ESOP Loans 


Under the ERISA prohibited trans- 
action rules, loan transactions involving 
tax-qualified retirement plans and dis- 
qualified persons are generally prohibited. 
Disqualified persons include the corpora- 
tion sponsoring the tax-qualified retire- 
ment plan and any individual owning 
directly or indirectly 50 percent or more 
of the corporation.!4 

The major advantage of ESOP’s over 
other tax-qualified retirement plans is that 
they have the ability to enter into loan 
transactions involving disqualified per- 
sons.'5 ESOP’s engaging in loan trans- 
actions are commonly referred to as 
“leveraged ESOP’s.” A leveraged ESOP 
is subject to the following additional con- 


ditions:/6 

@ The loan must be primarily for the 
benefit of plan participants; 

@ The interest rate charged must be 
reasonable; and 

®@ The collateral given by the ESOP 
for the loan must be limited to the cor- 
porate stock purchased. 

ESOP loans are found to be primarily 
for the benefit of plan participants if 
certain criteria detailed under the Regula- 
tions are met. The terms of the loan 
must be at least as favorable to the ESOP 
as terms negotiated in an arm’s-length 
transaction between independent parties. !7 
The proceeds of the loan must be used 
within a reasonable time after their receipt 
to acquire corporate stock, to repay the 
loan or to repay a prior exempt loan.!® 
The only asset the ESOP may give the 
lender as collateral for the loan is the 
corporate stock acquired with the loan 
proceeds.!9 In the event the ESOP defaults 
on the loan, the value of the plan assets 
that may be transferred in satisfaction 
of the loan must not exceed the amount 
of default or, if the lender is a disqualified 
person, the amount necessary to bring 
the loan current.2° 


Increased Limitations on 
Deductions and Contributions 

The tax deductible limitations applic- 
able to a leveraged ESOP are greater 
than the maximum deductible limits for 
other tax-qualified defined contribution 
plans. Generally, corporations may not 
make tax deductible contributions to a 
stock bonus plan in excess of 15 percent 
of the total compensation of all partici- 
pating employees (“covered payroll”).?! If 
corporate contributions are also made 
to a money purchase pension plan, the 
deductible contribution limit is raised to 
25 percent of covered payroll.22 Under 
a leveraged ESOP, however, only the 
portion of the corporate contribution 
applied to the repayment of principal 
on the ESOP loan is subject to the 25 
percent limitation. The portion attribut- 
able to the payment of ESOP loan inter- 
est is fully deductible.23 

Similarly, if no more than one-third 
of the corporation’s annual contribution 
to an ESOP is allocated to the prohibited 
group of officers, more than 10 percent 
shareholders and certain highly paid 
employees, the dollar limitation on annual 
additions to a participant’s account is 
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increased from the general defined con- 
tribution plan limitation of $30,000 to 
$60,000.24 The excess amount, however, 
must be attributable to corporate stock 
allocated to the participant’s account or 
cash earmarked to purchase corporate 
stock. Notwithstanding the modification 
of the dollar limitation, under no circum- 
stances can the annual addition to a par- 
ticipant’s account exceed the I.R.C. 
§415(c)(1)(B) 25 percent-of-compensation 
limit. 

For purposes of calculating the annual 
addition limitation to a participant’s 
account, ordinarily all corporate con- 
tributions and allocated forfeitures are 
included. If no more than one-third of 
the corporation’s annual contribution used 
to repay the principal of an ESOP ioan 
is allocated to the prohisited group, then 
the calculation of annual additions is 
revised to exclude forfeitures of corporate 
stock acquired with the ESOP loan pro- 
ceeds and interest payments on the ESOP 
loan.25 

These provisions combine in some cases 
to allow corporate sponsors of leveraged 
ESOP’s to boost their annual deductible 
contribution limit well in excess of 25 
percent of covered payroll. 


The Leveraged ESOP Transaction 

An ESOP can provide an effective solu- 
tion to the liquidity problem since it 
enables a shareholder or a deceased 
shareholder’s estate to sell all or a portion 
of the closely-held stock to the ESOP 
on a tax-favored basis. In the case of 
a selling shareholder, the gain realized 
on the sale of stock to an ESOP will 
be taxed at capital gain rates provided 
(i) the beneficial interest in the ESOP 
of the selling shareholder and related par- 
ties does not exceed 20 percent; (ii) except 
for a right of first refusal, any restrictions 
on the stock are no more severe than 
restrictions applicable to corporate stock 
generally; and (iii) there is no intention 
on the part of the corporation to redeem 
stock from the ESOP.”¢ Alternatively, 
if the selling shareholder reinvests the 
proceeds from the sale in other securities, 
the gain realized may qualify for nonrec- 
ognition treatment, discussed below. 

An ESOP’s purchase of stock from 
a shareholder or a deceased shareholder’s 
estate also benefits the corporation since 
the purchase of the shares is funded by 
annual tax deductible contributions by 
the corporation which, as previously 
noted, can exceed the limitations applic- 
able to other tax-qualified defined con- 


tribution plans. The ESOP transaction 
should be contrasted with a corporate 
redemption of the shares from a share- 
holder or a deceased shareholder’s estate 
where the expenditure is funded with after- 
tax dollars. Assuming a corporation is 
in the 46 percent tax bracket, a redemp- 
tion would require almost twice as much 
corporate cash to acquire the same 
amount of stock as an ESOP. 

The typical leveraged ESOP transaction 
begins with the corporation establishing 
an ESOP for its employees. The ESOP 
finances its acquisition of stock generally 


The major advantage 
of ESOP’s over other 
tax-qualified retirement 
plans is that they have 
the ability to enter into 
loan transactions involving 
disqualified persons. 


through an institutional loan. Normally, 
the loan to the ESOP will be guaranteed 
by the corporation and/or the selling 
shareholder since the only collateral the 
plan may give the lender is the stock 
purchased with the loan proceeds. The 
corporation’s guarantee will generally be 
supplemented by a promise to make 
annual cash contributions to the plan 
sufficient to amortize the loan. In this 
way the corporation gets a tax deduction 
for making principal repayments. The 
ESOP uses the proceeds of the loan to 
purchase stock from an existing share- 
holder or the deceased shareholder’s 
estate. As noted above, the gain realized 
by the selling shareholder can easily be 
structured to qualify for tax at capital 
gain rates and may qualify for nonrecog- 
nition treatment if the proceeds from the 
sale are reinvested in other securities. 

The stock acquired by the ESOP with 
the loan proceeds is held in a suspense 
account until debt payments are made. 
Each year, the corporation makes tax 
deductible contributions to the ESOP to 
allow it to make annual principal and 
interest payments to the lender. As these 
payments are made, stock is released from 
the suspense account and allocated to 
participants. It should be noted that since 
the annual tax-deductible contribution 
which a corporation can make to an 
ESOP is a function of the corporation’s 
covered payroll, a corporation without 


a significant payroll will probably not 
be a candidate for a leveraged ESOP 
transaction. 


Tax Reform Act of 1984 
and Thereafter 


Under the Tax Reform Act of 1984 
several ESOP incentives were added to 
the Internal Revenue Code which have 
greatly increased the focus on ESOP’s 
as a means for providing an “in-house” 
market for stock of a closely-held cor- 
poration. The incentives, one of which 
has been alluded to above, are summa- 


rized below: 


@ Under I.R.C. §1042 gain on the sale 
of stock to an ESOP may qualify for 
nonrecognition treatment if the seller 
reinvests the proceeds in “qualified replace- 
ment property” within three months 
before or 12 months after the sale. The 
replacement property must be shares of 
stock or bonds issued by a domestic cor- 
poration which meets a passive invest- 
ment income test.2? To qualify for non- 
recognition treatment, the ESOP gener- 
ally must own 30 percent of the corpora- 
tion after the sale of stock. Additionally, 
the stock sold must have been held for 
more than one year and no plan assets 
attributable to the stock acquired by the 
ESOP may accrue to the benefit of the 
selling shareholder, a member of his 
family, or any other person who owns 
more than 25 percent in value of the 
corporate stock.”8 

@ I.R.C. §404(k) allows a corporation 
to deduct cash dividends paid on stock 
held by an ESOP if dividends are either 
paid directly by the corporation to plan 
participants or indirectly by their pay- 
ment to the plan and subsequent distri- 
bution to plan participants. 

@ Under I.R.C. §2210, an ESOP may 
assume the estate tax liability of a dece- 
dent’s estate if the estate transfers to 
the ESOP corporate stock equal in value 
to the estate tax liability assumed by 
the ESOP. If the estate would otherwise 
qualify under I.R.C. §6166 for the deferred 
payout of the estate tax liability attribu- 
table to the inclusion of the stock in 
the estate, then I.R.C. §2210 will permit 
the ESOP to take up to 15 years to 
pay the estate tax liability assumed. Three 
parties must approve this transaction: the 
personal representative of the estate, the 
administrator of the ESOP and the cor- 
poration. 

@ I.R.C. §133 grants to a bank, insur- 
ance company or other commercial lender 
a 50 percent exclusion for interest received 
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on loans to an ESOP when the proceeds 
of the loan are used to acquire corporate 
stock. 

It should be noted that the tax reform 
legislation approved by the House (H.R. 
3838) may repeal these incentives for trans- 
actions entered into after December 31, 
1988. On the other hand, the Tax Reform 
Proposals for Senate Finance Committee 
Markup prepared by Joint Tax Commit- 
tee retains these incentives in their current 
form. Accordingly, based upon the pro- 
posed legislation in both the Senate and 
House, at a minimum, there should be 
a window of opportunity to take advan- 
tage of these incentives through December 
31, 1988. 

Ultimately, even if the liberalized provi- 
sions adopted by the Tax Reform Act 
of 1984 are repealed or modified, ESOP’s 
will continue to be a viable vehicle for 
solving the liquidity problems associated 
with the stock of a closely-held corpo- 
ration.29 BJ 


' All ILR.C. references are to the Internal 
Revenue Code of 1954, as amended. All ERISA 
citations are to the Employee Retirement 
Income Security Act of 1974 as amended, Pub. 
L No. 98-406, 93rd Cong., 2d Sess. (Sept. 


2, 1974). 

21.R.C. §303 may provide limited relief 
to the extent the transaction qualifies for cap- 
ital gains treatment. 

31.R.C. §4975(e)(7); ERISA §407(d)(6). 

4For purposes of I.R.C. §409(1), the term 
“employer securities” includes common stock 
issued by a member of a controlled group 
of corporations. For this purpose, subject to 
a special 50 percent rule, I.R.C. §409(1)(4) 
defines “controlled group of corporations” in 
accordance with I.R.C. §1563(a) (determined 
without regard to I.R.C. §§1563(a)(4) and 
(e)(3)(O)). 

5 I.R.C. §409(1)(3). 

6 I.R.C §§401(a)(22), 409(e). 

TT.R.C. §§409(h), 4975(e). 

8 I.R.C. §409(h)(2). 

9T.R.C. §409(h)(1)(B). 

10 I.R.C. §409(h)(4). 

"Id. 

!2 Treas. Reg. §54.4975-11(a)(7)(ii). 

'3 Treas. Reg. §54.4975-11(e). 

'44T.R.C §§4975(e)(2)(C) and (E); ERISA 
§§3(14)(C) and (E). 

15 L.R.C. §4975(d)(3), ERISA §§408(b)(3). 

16 Id. 

'7 Treas. Reg. §54.4975-7(b)(3)(iii). 

18 Treas. Reg. §54.4975-7(b)(4). 

19 Treas. Reg. §54.4975-7(b)(5). 

20 Treas. Reg. §54.4975-7(b)(6). 

21. R.C. §404(a)(3). 

22 1.R.C. §§404(a)(1) and (7). 

23 T.R.C. §404(a)(9). 

24 T.R.C. §415(c)(6). 
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25 Id. 

26 Rev. Proc. 77-30, 1977-2 C.B. 539; Rev. 
Proc. 78-23, 1978-2 C.B. 503. Note, Rev. Proc. 
77-30 defines related person as the “spouse, 
parents, grandparents, children and grandchild- 
ren of the selling shareholder.” 

27 Under current law “qualified replacement 
property” is defined broadly enough to include 
debt issued by a government or political sub- 
division. However, §1554 of the tax reform 
legislation passed by the House (H.R. 3838) 
would amend I.R.C. §1042 to conform to the 
Staff of the Joint Committee on Taxation, 
General Explanation of the Revenue Provi- 
sions of the Deficit Reduction Act of 1984 
(“Blue Book”) by specifically precluding 
securities issued by a government or political 
subdivision from being treated as qualified 
replacement property. 

281.R.C. §1042(b)(3)(B) utilizes I.R.C. 
§267(c)(4) for purposes of defining a family 
member. I.R.C. §267(c)(4) defines the family 
of an individual as “his brothers and sisters 
(whether by whole or half-blood), spouse, 
ancestors and lineal descendants.” 

29As this article goes to press, the Senate 
Finance Committee has approved a bill that may 
impact upon the ESOP tax incentives and other 
operational aspects of ESOP discussed in this 
article. 
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Real Property, Probate &Trust Law 


What’s New in Town: Capital Gain Carve Out 
and Back Out for Real Estate 


by Max F. Morris and Laura A. Quigley 


Capital gain “carve out” is a concept 
that is already recognized in the tax com- 
munity to allow an owner of real estate, 
suitable for development, to freeze, as 
capital gain, the appreciation in the value 
of that real estate that has occurred during 
the ownership before the land’s ultimate 
development. Without implementation of 
the carve out device, the real property 
owner faces a Hobson’s choice: either 
he sells the property outright, receiving 
capital gain on the sale and foregoes 
participation in development profits; or 
he can develop and sell the property after 
development. In such event, he most likely 
would be treated as a dealer of the prop- 
erty and any gain generated on the sales 
after development, including the gain on 
the land’s appreciation in its undeveloped 
stage, would be taxable as ordinary 
income. The proper use of the carve out 
tool permits the owner to escape the 
horns of dilemma. 

The carve out tool permits the land- 
owner to realize capital gain on the appre- 
ciation of the land while the property 
is in its undeveloped stage, and still 
preserves the opportunity to develop the 
land and to obtain the profits from that 
development. Thus, the land owner may 
receive capital gain on the sale while 
the new entity to which the property 
has been sold will receive an increased 
sales price and cost basis in the real 
property which will ultimately reduce the 
amount of ordinary income to be received 
from the subsequent sales of the devel- 
oped land through a new entity. ! 

The key to the proper utilization of 
the carve out tool is the structure of 
the new purchasing entity. Structuring 
the purchasing entity is filled with peril. 
Warning signals abound. There are approx- 
imately 14 hurdles which must be cleared. 
These hurdles are as follows: 

1. The sale may be recharacterized as 
a contribution to capital under §721 or 


§351. If a contribution to capital is found, 
the original entity or individual (hereafter, 
“old entity”) would recognize no gain 
and the new entity would have a carry 
over basis subject to ordinary income 
treatment.” 

2. Recharacterization of loan as equity. 
If the loan from the new entity to the 
old entity is recharacterized as equity in 
the new entity and that new entity is a 
corporation or taxed as a corporation, 
then the payment by the purchaser to 
the new entity and its interest holders 
would be taxed as dividend income. 

With the recharacterization of a sale 
as a contribution of capital combined 
with a recharacterization of loan as equity 
in a corporate structure, a double wham- 
my could then occur. The new corporate 
entity would be taxed at ordinary income 
rates on its sale of the development prop- 
erty using the old entity’s carry over basis 
and then would be taxed again at the 
shareholder level at ordinary income rates 
for the dividend (of cash to the share- 
holders) from the new corporation upon 
the sale of the developed lots.? The danger 
of this recharacterization could cause a 
100 percent tax. Therefore, structuring 
around this recharacterization is of utmost 
importance in a capital gain carve out. 


3. New entity as agent. The new entity 
may be considered an agent of the old 
entity such that the capital gain will be 
characterized as ordinary income.* 

4. Dealer status. The old entity’s dealer 
status could recharacterize gain as ordi- 
nary income. If the old entity has already 
begun activities to ready the land for 
development, the capital gain carve out 
may be too late.* 

5. Sale price as excessive. If the sale 
price is excessive, then the new entity’s 
basis is limited to the fair market value. 
The sale price exceeding the fair market 
value is fatal to capital gain treatment.® 

6. Substance over form. The tax wind- 
fall theory, sham transaction theory and 
substance over form theory can all be 
used to recharacterize the capital gain 
as ordinary income.’ A business purpose 
can help avoid these problems. 

7. Collapsible entity. If the old entity 
is considered either a collapsible partner- 
ship or collapsible corporation, then the 
capital gain could be recharacterized as 
ordinary income.*® 

8. Imputed interest. Consideration of 
the imputed interest issue on the new 
entity’s note to the old entity is important 
in determining an arm’s length transaction 
as well as complying with current law. 

9. Installment sale acceleration. If the 
old entity uses the installment sale to 
defer the capital gain on the note from 
the new entity to the old entity, consider- 
ation should be given to the acceleration 
of the installment gain (or loss of install- 
ment gain if depreciable property), if the 
new entity is a related party to the old 
entity.!° However, this acceleration can 
be avoided if the second disposition by 
the new entity occurs two years or more 
after the original sale. 

10. Sale to controlled entity. A sale 
to a controlled entity will recharacterize 
the capital gain as ordinary income if 
the property in the hands of the con- 
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trolled entity was not a capital asset immedi- 
ately after the transfer under §707(b) or 
§1239. This controlled entity concept can 
be cured by infusing new members into 
the new entity which would have more 
than a 20 percent profit and capital inter- 
est or voting stock interest.!! 

12. Association taxable as corporation. 
The new entity may be characterized as 
an association taxable as a corporation 
under §7701, so that the corporate attri- 
butes of the new entity should be re- 
viewed. !2 

13. Transfer for services. The transfer 
of an entity interest for future services 
could give rise to income at the time 
of the receipt of the entity interest if 
that interest has ascertainable value. '3 

14. Double tax. The new entity may 
not be a flow through entity, such as a 
partnership under §701.'4 Nonetheless, the 
tax savings that a carve out transaction 
can produce may make the hurdle jump- 
ing worthwhile. 

For instance, let’s use the Bradshaw 
case cited above for our factual analysis. 
In January of 1961, taxpayer purchased 
land consisting of 200 acres for $60,000. 


In July of 1968, taxpayer transferred 40 
acres to C Corporation for $250,000, 
which was the fair market value at the 
time of sale, in exchange for five notes 
in the amount of $50,000 with 4 percent 
interest. The first note matured in January 
1971 and each note matured one year 


The landowner may receive 
capital gain on the sale while 
the new entity to which the 
property has been sold will 
receive an increased sales price. 


thereafter. No down payment was made 
and no security was given for the pur- 
chase price. 

At the time of the transfer various 
opportunities had come to the taxpayer 
to dispose of the property to third parties. 
No independent appraisal was done. 

The corporation was organized in July 
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1968 when the stock was given in return 
for a car valued at $4,500. The taxpayer 
was the sole shareholder of the corpora- 
tion. 

The expected source of the income for 
the payment of the five notes came from 
the sale of the lots which were expected 
to return a positive cash flow within one 
and a half years. If the property had 
not been developed, the corporation could 
have borrowed money against the prop- 
erty to pay off the notes. 

The development costs were $50,000 
which were advanced from funds from 
another controlled partnership in the form 
of interest-free notes with no collateral 
and with four installments due over eight 
years. The lots were not sold for the 
first two years. 

The court determined that the objective 
evidence pointed to a sale. The formalities 
of a sale were observed. There were five 
notes with an unqualified obligation to 
pay the principal amount with fixed 
maturity dates from 2/4 years to 6 years 
and a reasonable rate of interest. The 
notes were not subordinated to general 
creditors and had a collection means at 
maturity. Armed with this, the court stated 
that here undercapitalization is not fatal. 

Because capital gain treatment was 
allowed under the above-mentioned facts, 
under the capital gain carve out structure 
to the new entity, a savings of approxi- 
mately 30 percent of the gain realized 
and thus recognized is achieved (capital 
gain tax to individuals at approximately 
20 percent versus ordinary income tax 
for individuals of approximately 50 per- 
cent)!5 or a savings of approximately 
$57,000. The keys to achieving the capital 
gain carve out is a business purpose for 
the sale, the infusion of outside parties, 
the selling price equalling the fair market 
value, a certain minimum working cap- 
ital, the note payments between the entities 
being the subject of a written document 
with reasonable principal and interest pay- 
ments, the fulfillment of all the terms 
and conditions of that note payment with- 
out default and the viability of the entity 
to have a self-liquidating value. 

To further avoid the controlled entity 
problem, there should be an infusion of 
outsiders. In the Bradshaw situation, it 
would have been even better if the new 
entity had not been a controlled entity. 
For instance, the new entity may need 
the infusion of outsiders to do the engi- 
neering, architectural, managerial and 
future marketing services. This further 
establishes a business purpose and an 


arm’s length nature to the transaction 
which should hinder immensely the IRS’s 
recharacterization of the transaction. The 
controlled entity problem should be given 
particular emphasis, since all courts may 
not follow Bradshaw. 

Now let’s turn to our new entity which 
has been formed under our supposition 
above. Assume that the principals of the 
new entity now consist of the taxpayer 
for a 70 percent interest and the infusion 
of one or two new individuals or U.S. 
corporations for a 30 percent interest. 
This new entity then would develop and 
sell their real estate on a parcel-by-parcel 
basis. 

After one year let’s further assume that 
after initiating the development work, 
most of (70 percent) of the principals 
in the new entity determined to discon- 
tinue the new development, because of 
costs or other reasons, and want to sell 
the remaining property in bulk. Due to 
the mixed feelings of the principals in 
the new entity, the new entity decides 
to accept an offer to sell the remaining 
acres in bulk in liquidation of their inter- 
ests. 

Under these circumstances an argument, 
although tenuous, can be made that the 
new entity never realized their intent and 
therefore never achieved dealer status, 
so that ordinary income property was 
never created. However, if the principals 
in the new entity, which decided not to 
develop the property again, create another 
new entity (hereinafter called new entity 
2) then the principals of new entity 2 
can still achieve capital gain treatment 
by acapital gain “back out.” 

A capital gain back out is the reverse 
of a capital gain carve out. Here an entity 
which has established through its intent 
a dealer status can reform as new entity 
2 with a changed intent ultimately to 


receive capital gain or to remove the 
dealer taint. In this fact pattern, the new 
entity grants an option to the 70 percent 
principals of the new entity to purchase 
the remaining acres. The 70 percent prin- 
cipals then contribute that option to new 
entity 2 for a certain interest. The new 
purchasers who wish to buy the property 


The new entity may need the 


infusion of outsiders. . . . This 
further establishes a business 
purpose and an arm’s length 
nature to the transaction which 
should hinder immensely 
the IRS’s recharacterization 


of the transaction. 

for investment contribute the purchase 
price for the property to new entity 2 
as their contribution to new entity 2 in 
exchange for their interest. New entity 
2 then purchases the remaining acres from 
new entity by exercising the option. New 
entity 2 intends to hold this property 
for investment only and to resell this 
property in liquidation of their interest 
or in bulk after the appropriate appreci- 
ation of the property has been achieved. 
Being fully aware of §724(b) new entity 
2 may also decide to wait for a five-year 
period before disposing of the property 
if the inventory or dealer taint to the 
real estate remains due to the principals 
of the new entity’s contribution of assets 
which may still be considered inventory 
or dealer assets. 

Thus, the original owner may achieve 
both a capital gain carve out in the begin- 
ning through the infusion of new princi- 
pals in the new entity and either by the 
principals’ of the new entity’s changed 


intent or the infusion of new principals 
in new entity 2 may also achieve a capital 
gain back out. 

With a capital gain back out as with 
a capital gain carve out, certain problem 
areas must be addressed as follows: 

1. Option as a capital asset. Whether 
the gain on the option is capital gain 
or ordinary income, is dependent on the 
character of the property which is the 
subject of the option in the hands of 
the principal.'¢ 

2. Option as property. The contribution 
of property to an entity in exchange for 
an entity interest is tax free to both the 
entity and the principals under §721 or 
§351. However, there is no definition given 
of the word “property.” Therefore, an 
option may be recharacterized as a service 
and thus lose the tax free nature of §721 
or §351 on its contribution. There is case 
law to support the fact that a contract 
for the purchase of property would be 
property.!7 However, there are no consist- 
ent definitions of what is property and 
what is a service. 

3. §83 ordinary income. Contributions 
of an option for a partnership interest may 
be §83 ordinary income to the extent that 
the option is less than the fair market value 
of the entity interest.'* 

4. Dealer taint. This problem may occur 
because of the principals of the new 
entity’s past activities. This problem may 
be potentially available also because of 
the new purchaser’s past activities. To 
minimize this taint, the document should 
reflect the investment nature, and new 
entity 2’s accounting should be segregated 
from the principals’ other ventures. !9 

5. Holding period does not include 
option holding period. New entity 2 must 
determine its holding period from the 
date of acquisition to the date of disposi- 
tion, excluding the date of acquisition 
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and including the date of disposition.2° 
The earliest date of acquisition will not 
be the date of the option’s execution 
but the date of the option’s exercise. 
The determining factor on date of acquisi- 
tion is the date when new entity 2 owns 
the property, (i.e., the burdens and bene- 
fits of ownership have been assumed by 
the partnership).?! 

6. Disguised sale. If the principals of 
the new entity make a contribution to 
the new entity 2 and subsequently are 
bought out, this may be recharacterized 
as a sale under §707(a)(2)(B) increasing 
the chances of ordinary income treatment 
on the entire gain or a timing of income 
distortion.22 

7. Former issues. In addition to the 
above mentioned issues, the former issues 
discussed in capital gain carve out would 
also apply. 

In conclusion, under the proper fact 
situation, a capital gain carve out and 
then subsequent capital gain back out 
can be achieved, either through changed 
intent or the infusion of new principals 
in the new entity combined with the 
infusion of new investment purchasers 
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in a second new entity subject to the 
five-year taint for the old principals of 
the new entity. 

Needless to say such planning is 
aggressive and the risks must be clearly 
explained to the developer. BJ 
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AIDS — An Employer’s Dilemma 


by Leslie Reicin Stein 


One of the most serious legal and moral 
issues to face employers in the 1980’s is 
grappling with the problems attendant to 
AIDS (Acquired Immune Deficiency Syn- 
drome). Employers must manage their busi- 
nesses while accommodating the rights of 
AIDS victims, or potential carriers of the 
virus, with the rights of employees and 
customers who fear exposure to the dis- 
ease. While there are few answers to this 
dilemma, some guidance can be gleaned 
by examining the disease and analyzing 
the legal issues it is generating in the employ- 
ment context. 


What Is AIDS? 

AIDS was first recognized by the United 
States Health Department as a distinct 
disease in 1981. It is believed to be caused 
by a virus called human T-lymphotropic 
type III (HTLV-III) or lymphadenopathy 
associated virus (LAV).! The AIDS virus 
impairs the victim’s immune system by 
destroying white blood cells (T cells), 
thereby making the victim susceptible to 
parasitic or opportunistic infections such 
as Kaposi’s. Sarcoma (KS), a rare skin 
cancer, and Pneumocystis carinici pneu- 
monia (PCP), a rare lung disease.? While 
these opportunistic diseases are not new, 
they are attacking persons at an alarming 
rate who have no known reason for having 
immune deficiencies.3 

Persons afflicted with the AIDS virus 
are categorized as: (1) those who test 
positive for the presence of AIDS anti- 
bodies but have no symptoms of the dis- 
ease; (2) those who have AIDS-Related 
Complex (ARC)‘; and (3) those who have 
the complete AIDS syndrome. It is esti- 
mated that, within. five years from the 
date of exposure to the AIDS virus, 25 
percent of the people exposed to the virus 
will develop ARC and 10 percent will 
develop the complete syndrome.5 

As of February 1986, over 17,000 Amer- 
icans have been diagnosed as having 


AIDS. Over half of these persons are now 
deceased.© The United States Center for 
Disease Control (CDC) estimates that, for 
every person who has been diagnosed as 
having AIDS, 5 to 10 times as many have 
AIDS-Related Complex (ARC) and 50 
to 100 times as many have asymptomatic 
viral infection.? There is no known cure 
for AIDS. Preliminary research suggests 
that infected persons are indefinitely 
capable of transmitting this virus, even 
if they are asymptomatic.® 


How Is AIDS Spread? 

The prevailing medical opinion is that 
AIDS is not spread by casual contact.? 
It is believed to be transmitted by contact 
with body fluids (blood and semen) of 
an infected person primarily during inti- 
mate sexual contact (typically anal inter- 
course) or by sharing contaminated nee- 
dles or through transfusions of contami- 
nated blood.'!° During the five years in 
which AIDS has been studied in the 
United States, approximately 90% of the 
persons reported to have AIDS have been 
sexually active homosexual and bisexual 
men with multiple partners (73%), or 
present or past abusers of intravenous 
drugs (17%). As a consequence, sexually 
active homosexuals and bisexual men, 


intravenous drug users, and hemophiliacs 
have been classified by the centers for dis- 
ease control as high-risk groups for con- 
tracting the disease.!! 

Although it has not been conclusively 
determined whether AIDS can be trans- 
mitted by saliva, tears, or excrement, it 
is believed that there is little risk of con- 
tracting AIDS from such exposure.!2 There 
is no evidence that AIDS is spread by 
shaking hands with an AIDS victim or 
sharing bathroom facilities or utensils as 
the AIDS virus is not believed to be trans- 
mitted through intact skin." 


How Can the AIDS Virus 
Be Detected? 

Presently there is no commercially avail- 
able test which accurately detects the pres- 
ence of the AIDS virus. The ELISA Test, 
which registers many false positives, does 
not detect the presence of AIDS but rather 
the presence of antibodies to the HTLV-II 
virus. A positive result, when accurate, 
merely indicates that the person has been 
exposed to the disease but not necessarily 
that he will develop AIDS.'* Due to the 
questionable reliability of the ELISA Test, 
the currently acceptable method of diag- 
nosing AIDS is to conduct two ELISA 
Tests. If both are positive, a Western Blot 
and a T-Cell test are administered. A 
positive Western Blot and a low T-Cell 
level indicate the presence of the AIDS 
virus. !5 


Do Employees Who Have AIDS or 
ARC Present an Unacceptable Health 
Risk to Coworkers or Customers? 

Since AIDS is not believed to be trans- 
mitted by casual contact, the presence of 
employees who have AIDS or ARC does 
not present an unacceptable health risk 
to coworkers or customers. Attempts by 
employers to exclude persons from their 
workplace on the basis that they have 
AIDS, ARC, or a positive ELISA Test 
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may be violative of the Vocational Reha- 
bilitation Act of 1973'* and similar state 
statutes which provide protection for hand- 
icapped persons.!7 Unless there is a reason- 
able probability of substantial harm to 
the person or others,'® employers may not 
discriminate against persons presently able 
to perform a job because they have or 
are regarded as having a physical or mental 
handicap.'9 It appears the speculation that 
an employee will be unable to perform 
in the near future or might substantially 
increase the employer’s costs due to on- 
the-job injuries or increased medical insur- 
ance costs does not justify adverse employ- 
ment action.?° 

Persons who have AIDS, ARC, or a 
positive ELISA test will most likely be 
considered as handicapped persons under 
these statutes.2! The Florida Commission 
on Human Relations is the first state 
agency to hold that AIDS is a protected 
handicap in the employment context.22 In 
Shuttleworth v. Broward County Office 
of Budget and Management,”} the execu- 
tive director of the FCHR held that there 
was reasonable cause to believe that an 
unlawful employment practice occurred 


when Broward County discharged Shuttle- 
worth from employment allegedly to pro- 
tect coworkers from exposure to AIDS. 
The lack of credible evidence supporting 
the employer’s fear that AIDS may be 
transmittable by casual contact in the 
workplace was held to be insufficient to 


While employees may have the 
right to refuse to expose them- 
selves to hazards, it does not 
appear that they can lawfully 
exercise their right to exclude 
from the workplace persons 
with AIDS. 


exclude Shuttleworth from this place of 
employment.”4 Unless the medical com- 
munity revises its opinion on how AIDS 
is transmitted, the presence of employees 
in the workplace with AIDS or ARC will 
not likely be held to constitute an unac- 
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ceptable health risk to.coworkers or cus- 
tomers so as to justify legally their exclu- 
sion. 


Should Employees Who Have AIDS 
or ARC Be Excluded From the 
Workplace for Their Own Protection? 

As persons who suffer from ARC or 
AIDS are susceptible to opportunistic 
infections due to the destruction to their 
immune system, it has been suggested that 
removing them from the workplace is 
required in order to reduce the risk to 
their own health. An employer may be 
justified in removing persons with AIDS 
or ARC from positions where they are 
exposed to inclement weather or chem- 
icals which may exacerbate the physical 
symptoms of their illness. Only if an 
employer can demonstrate a substantial 
likelihood that working in a particular 
environment will aggravate a employee’s 
condition should an employee be removed 
without his consent. 

Some employers fear that AIDS vic- 
tims may attempt to claim workers’ com- 
pensation benefits on the ground that their 
condition was worsened by exposure to 
disease, chemical agents, or other working 
conditions. As AIDS victims will be unable 
to prove that the underlying disease arose 
from and occurred in the course and scope 
of their employment (except for accidents 
which occur in the health care industry 
related to the treatment of an AIDS 
patient), it appears that this fear is un- 
warranted. 


Can Employees Who Have AIDS, 
ARC, ora Positive ELISA Test 
Be Excluded From the Workplace 
Due to Coworker or Customer's 
Fear of Contagion? 

Coworker or customer preference is 
unlikely to provide a legal reason for an 
employer to exclude employees who have 
AIDS, ARC, or a positive ELISA Test 
from the workplace. To allow employers 
to defend their actions on this basis would 
violate the intention of the handicap dis- 
crimination laws. The inability of an 
employer to exclude such persons may, 
however, adversely affect the employer as 
it can result in an exercise by employees 
of their right not to work under unsafe 
conditions?> and in the loss of business. 

While employees may have the right 
to refuse to expose themselves to hazards, 
it does not appear that they can lawfully 
exercise their right to exclude from the 
workplace persons with AIDS, ARC, or 
a positive ELISA Test. 
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While the employer may have the right 
to replace or discharge workers for their 
refusal to work with or near employees 
who may have or been exposed to AIDS, 
this is not a practical solution to the prob- 
lem. Prior to the situation being escalated 
to a confrontation and in order to allay 
employees’ fears, management should 
embark on an education program empha- 
sizing the consensus of medical opinion 
that AIDS cannot be transmitted by casual 
contact. 

Even though a business may lose a sub- 
stantial portion of its clientele if it becomes 
known that one or more of its employees 
has AIDS or it is frequented by patrons 
with AIDS, customer preference is unlikely 
to be a successful defense to a discrimina- 
tion action. As long as a person is able 
to perform the essential duties of the job 
without serious risk of spreading a conta- 
gious disease, customer preference will not 
justify adverse employment action. 


Can Employers Legally Screen 
Applicants or Employees to 
Determine if They Have Been 
Exposed to AIDS or Are a Member 
of a High Risk Group? 
@ Administration of Blood Tests 

While in most jurisdictions an employer 
is not prohibited from administering a 
blood test to determine if an applicant 
or employee has been exposed to AIDS, 
the administration of such a test is ex- 
tremely unadvisable. If AIDS is a pro- 
tected handicap, an employer cannot take 
any adverse employment action based on 
test results without violating §503 of the 
Vocational Rehabilitation Act of 1973.2 
The act of requiring a test may amount 
to irrefutable evidence of an employer’s 
intent to discriminate against AIDS vic- 
tims, as an employer has no legitimate 
interest in knowing if an individual has 
been exposed to AIDS if the disease is 
not transmittable by casual contact.27 

Employers generally have the right to 
require physical examinations of unionized 
employees where such testing is authorized 
by a contract provision or work rule. In 
the absence of such a work rule or provi- 
sion, unless there is reason to suspect that 
an employee has AIDS, due to increased 
absenteeism or other visible evidence of 
AIDS symptoms, an arbitrator may not 
sustain a discharge based upon an em- 
ployee’s refusal to submit to such testing. 
As there is no inexpensive, highly reliable 
test for identifying persons infected with 
AIDS, and the stigma of being branded 
as having a positive ELISA Test is great, 


an arbitrator may hold that an employee 
is justified in refusing to submit to such 
testing. In addition, an employer could 
be held liable for invasion of privacy under 
many state statutes or constitutional pro- 
visions if an employee is terminated for 
refusing to submit to a blood test.28 
@ Asking Questions Regarding 
Sexual Preference 

As sexually active homosexuals and 

bisexual men with multiple partners are 


the highest risk population for AIDS, 
excluding them from an employer’s work- 
force may lessen the chance that one of 
its employees will be afflicted with AIDS. 
Although sexual preference is not pro- 
tected by Title VII of the Civil Rights Act 
of 1964,29 an employer’s refusal to hire 
homosexuals out of fear that they have 
been exposed to AIDS may render homo- 
sexuals protected under the Vocational 
Rehabilitation Act of 1973 as handicapped 
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individuals. As a consequence this type 
of screening may be viewed as discrimi- 
natory. 


How Should an Employer 
Accommodate an Employee 
With AIDS? 

There is no one correct answer to this 
question. The best approach is to handle 
each case on an individual basis. While 
the employer is concerned about the pos- 
sible adverse effects of the disease on his 
business, the employee is not only con- 
cerned about handling a terrifying fatal 
disease but also being stigmatized as a 
homosexual, bisexual, or intravenous drug 
abuser. Although employers may not law- 
fully exclude AIDS victims from the 
workplace unless their physical symptoms 
impede their ability to perform the essen- 
tial elements of the job, both parties may 
agree upon an arrangement which limits 
an employee’s exposure to coworkers and 
customers. As long as both parties are 
willing to work together, innovative and 
constructive solutions can be achieved. As 
AIDS victims are rightly concerned about 


continuation of income and medical insur- 
ance coverage, paid leave of absence with 
continuation of benefits may be an accept- 
able solution for some. For others, it may 
be necessary to restructure the job or pro- 
vide protective clothing. 


Although employers may not 
lawfully exclude AIDS victims 
from the workplace unless their 
physical symptoms impede their 
ability to perform the essential 
elements of the job, both 
parties may agree upon an 
arrangement which limits an 
employee’s exposure to 
coworkers and customers. 


Conclusion 

For employers to manage successfully 
their businesses while accommodating the 
rights of AIDS victims with the rights of 


employees and customers, there must be 
a clear understanding as to the nature of 
the disease and a willingness by all parties 
concerned to make reasonable accommoda- 
tions to each other’s needs. BJ 


' For an excellent article written for the 
layperson, see AIDS, DISCOVER MAGAZINE, 
December 1985, 28-53. 

2 Other opportunistic infections seen in AIDS 
patients include: Cryptococcosis, Non-Hodgkins 
Lymphoma, Candidiasis, Herpes Simplex, 
Cytomegalovirus, and Toxoplasmosis. 

3 Florida Health and Rehabilitative Services, 
pamphlet on AIDS, 150-3, 3 (September 1, 
1985). 

4 ARC is a milder form of AIDS which does 
not include the presence of opportunistic 
infections. ARC patients suffer from continued 
fever or night sweats, loss of weight, swollen 
glands, purple or discolored growths on the 
skin or mucus membrances, chronic cough, 
diarrhea, unexplained bleeding and shortness 
of breath. 

5 EMPLOYERS AND INSURERS GRAPPLE WITH 
FRIGHTENING PROBLEM OF AIDS, White Collar 
Report (BNA) Vol. 58, 554 (November 20, 
1985). 

6 New York Times, February 6, 1986, at 19, 
col. 1. 

7J. R. Allen, Epidemology of Acquired 
Immune Deficiency Syndrome and Infection 
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February 1986, 380-382. 

10 Transmission of AIDS by blood transfu- 
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nationwide screening of blood products by the 
ELISA (enzyme-linked immuno sorbent assay) 
Test. 

1! AIDS Information Bulletin, U.S. Public 
Health Service, November 1985, 1. 

!2 It has been recently reported that a mother 
contracted AIDS from her child who suffered 
from a serious intestinal abnormality. The 
mother did not wear gloves or wash her hands 
immediately following contact with blood or 
secretions. MORBIDITY AND MORTALITY WEEKLY 
REPORT, November 15, 1985, 684-686. 

13 100 Questions and Answers-AIDS, New 
York State Department of Health, October 24, 
1985. 
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University, February 1986, 14. As the ELISA 
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supply, the existence of false positives does not 
impair its suitability for that purpose. As in 
the employment situation, a false positive may 
have grave consequences, an employer should 
not act without additional medical informa- 
tion. False negative results are also possible. 

15 Lack of Transmission of HTLV-111/LAV 
Infection to Household Contacts of Patients 


with AIDS or AIDS-Related Complex with 
Oral Candidiasis, NEW ENG. J. OF MED., Feb- 
ruary 1986, 344. 

16 29 U.S.C. §793-4. Any employer who is a 
contractor or subcontractor having a federal 
contract exceeding $2,500 is required to comply 
with §503 of this act. 

17 According to Leonard, Employment Dis- 
crimination Against Persons with AIDS, 10 
U. DayTON L. REV., 681, 690 (1985), 47 states 
and the District of Columbia have statutes or 
constitutional provisions protecting handi- 
capped persons. 

'8 In Mantolete v. Bolger, 767 F.2d 1416 (9th 
Cir. 1985), it was held that to exclude a qual- 
ified handicapped person from the workplace, 
an employer must demonstrate reasonable prob- 
ability of substantial harm to himself or others. 

19 The Vocational Rehabilitation Act of 1973 
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major life activities, or has a record of such 
an impairment, or is regarded as having such 
an impairment. 29 U.S.C. §706(6). 

20 See E. E. Black Ltd v. Marshall, 497 F. 
Supp. 1088 (D. Hawaii 1980); McDermott v. 
Xerox Corp., 491 N.Y.S. 2d 106 (N.Y. 1985) 
and School Board of Pinellas County v. Ratcau, 
449 So. 2d 839 (Fla. Ist DCA 1984). 

21 See Arline v. School Board of Nassau 
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Family Law 


Demonstrating Preference: The Child as Witness 
in a Custody Dispute 


by Carol R. Gersten 


The guiding principle in determining 
primary residential responsibility of a child 
in any dissolution or post dissolution 
of marriage proceeding is the best interest 
of that child. The Florida Legislature has 
enumerated factors which the court must 
evaluate in determining which parent will 
serve that best interest. 

F.S. §61.13(3) (1984) provides: 

(3) For purposes of shared parental respon- 
sibility and primary physical residence, the 
best interests of the child shall be determined 
by the court’s consideration and evaluation 
of all factors affecting the best welfare and 
interests of the child, including, but not limited 
to: 
(a) The parent who is more likely to allow 
the child frequent and continuing contact with 
the nonresidential parent. 

(b) The love, affection and other emotional 
ties existing between the parents and the child. 

(c) The capacity and disposition of the parents 
to provide the child with food, clothing, med- 
ical care or other remedial care recognized 
and permitted under the laws of this state 
in lieu of medical care, and other material 
needs. 

(d) The length of time the child has lived 
in a stable, satisfactory environment and the 
desirability of maintaining continuity. 

(e) The permanence, as a family unit, of 
the existing or proposed custodial home. 

(f) The moral fitness of the parents. 

(g) The mental and physical health of the 
parents. 

(h) The home, school and community record 
of the child. 

(i) The reasonable preference of the child, 
if the court deems the child to be of sufficient 
intelligence, understanding and experience to 
express a preference. 

(j) Any other factor considered by the court 
to be relevant to a particular child custody 
dispute. 

Inherent in the concept of shared 
parental responsibility is the presumption 
that both parents are fit and proper to 
assume custody of their child. Equally 
inherent, from a practical view, is that 
only one parent can be denominated as 
having responsibility for the child’s pri- 
mary residence. Florida courts have con- 
sistently frowned upon split residential 


arrangements for children. Scott v. Scott, 
401 So.2d 879 (Fla. 3d DCA 1981); 
Bienvenu v. Bienvenu, 380 So.2d 1164 
(Fia. 3d DCA 1980). 

In the majority of dissolution cases, 
both parents are qualified to assume phys- 
ical custody of their child and the factors 
of F.S. §61.13(3) must be considered by 
the trial judge, then carefully weighed 
and balanced to determine the primary 
residential parent. Although the legisla- 
ture and courts have placed considerable 
emphasis upon the first enumerated factor 
of F.S. §61.13(3), that is, the parent more 
likely to allow the other frequent contact 
with the child, in cases where all things 
are equal and both parties want primary 
residential responsibility, the child’s feel- 
ings and preferences become increasingly 
important. 

While the prevailing case law, devel- 
oped under the previous “sole custody” 
concept, seems to give little weight to 
a child’s preference, the family law prac- 
titioner must not ignore that factor as 
an important issue in a dispute for pri- 
mary residential parent. 

In considering the child’s preference 
for primary residential parent, the court 
should utilize a three-step analysis. First, 
it must be determined that the child has 
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sufficient intelligence, understanding and 
experience to express a preference. Sec- 
ond, the method to best ascertain that 
preference, while protecting the child’s 
best interest, must be selected. Finally, 
the court must decide the weight to be 
given such a preference. 


Sufficient Intelligence, Understanding 
and Experience 


As a general rule, the older the child 
the more likely the trier of fact will hear 
his or her preference for a particular 
parent. In Hamilton v. Rose, 99 So.2d 
234 (Fla. 1957), the Florida Supreme 
Court took note of the preference of 
an eight year old girl to remain with 
her aunt, who had raised her since she 
was 19 months old. This factor was given 
consideration, however limited, in the 
court’s decision to approve the child’s 
adoption. 

The Florida Supreme Court in Eddy 
v. Staufer, 160 Fla. 944, 37 So.2d 417 
(1948), considered the preference of a 
15-year-old boy to be quite persuasive. 


Although the minor’s preference is never con- 
trolling, the desire of a strapping six-foot 
boy of high school age should be given great 
weight. . . . Indeed, the course of his life 
may be affected adversely by a refusal of the 
Florida courts to consider his unquestioned 
preference. He has reached an age when, 
unperturbed, he should have and exercise rea- 
sonable discretion. 


37 So.2d at 418 

Twenty-four years later, in Goldstein 
v. Goldstein, 264 So.2d 49 (Fla. 3d DCA 
1972), the Third District followed Eddy, 
giving great weight and prim=ry import- 
ance to the preferences of a 15-year-old 
boy to transfer custody from mother to 
father. 

Children eight and 10 years old were 
found to be not of sufficient maturity 
and wisdom to make an intelligent choice 
between parents in Berlin v. Berlin, 386 
So.2d 577 (Fla. 3d DCA 1980), pet. for 


rev. den. 394 So.2d 1151 (Fla. 1981). 
The preferences of the children, as expres- 
sed through an attorney ad litem and 
the mother’s psychologist, were overcome 
by the testimony of both a court- 


appointed and attending psychologist who 


insisted that the children were lacking 
in such maturity. 

In Gregory v. Gregory, 292 So.2d 50 
(Fla. 2d DCA 1974), the Second District 
discounted the stated preference of a 13- 
year-old, for fear that he lacked sufficient 
maturity to overcome the planned over- 
indulgence of the father prior to final 
hearing. Although the Supreme Court 
later reversed in Jn re Gregory, 313 So.2d 
735 (Fla. 1975), on the basis that the 
appellate court had improperly reevalu- 
ated the evidence, Gregory still stands 
for the premise that a child must be of 
sufficient maturity to state its preference 
without the sway of bribes, gifts, guilt 
and other outside factors. 

In Elkins v. Vanden Bosch, 433 So.2d 
1251 (Fla. 3d DCA 1983), the Third 
District reversed the trial court’s order 
affirming findings of a general master 
who recommended a custody transfer 
based solely on the desires of 12 and 
15-year-old children. 

The lack of uniformity in these cases 
indicates that chronological age is not 
determinative but rather whether the child 
is of a mental age where his or her desires 
are based on sound reasoning, as inter- 
preted by the courts. 


Ascertaining Preference 

Once the court has satisfied itself that 
the child is of sufficient maturity to state 
a preference for a primary residential 
parent, the preference must be presented 
in a suitable format. The question then 
becomes whether the child should be 
interviewed privately by the judge, in cham- 
bers, or questioned in open court in the 
presence of the parties. 

To testify in open court requires that 
the child be proven competent to testify, 
which is governed by F.S. §90.603 and 
accompanying cases.'! The Supreme Court 
of the United States in Wheeler v. United 
States, 159 U.S. 523, 524 165 S.Ct. 93 
(1895), has held that the competence of 
a child to testify depends upon the “capa- 
city and intelligence of the child, his appre- 
ciation of the difference between truth 
and falsehood,” and his ability to under- 
stand that duty to tell the truth. 

It is of paramount importance to 
distinguish the reliability of children’s tes- 
timony to establish events and situational 


evidence from the reliability of their testi- 
mony in establishing their preference of 
a parent for custody. During the last 
several years, much psychological research 
has been published indicating the reliabil- 
ity and accuracy of recall testimony in 
sexual abuse cases from children as young 
as age four.” This reliability is substantially 
diminished when a young child is asked 
to give more abstract testimony such as 
his or her parental preferences. 

If the court decides that the child should 
not testify in open court, it may, in its 
discretion, conduct a private examination 
of the child to determine preference. It 


It is of paramount importance 
to distinguish the reliability of 
children’s testimony to 
establish events and situational 
evidence from the reliability of 
their testimony in establishing 
their preference of a parent for 
custody. 


is at this point that the issue of procedural 
due process arises. A stipulation between 
the parties for the interview of the child 
in camera balances the parents’ due pro- 
cess rights to be present at all stages 
of the proceeding and the best interests 
of the child in not being subjected to 
the rigors of cross examination in open 
court. The Uniform Marriage and Divorce 
Act, §404a, although not adopted in 
Florida, has developed a model forum: 

(a) The Court may interview the child in cham- 
bers to ascertain the child’s wishes as to his 
custodian and as to visitation. The Court may 
permit counsel to be present at the interview. 
The Court shall cause a record of the interview 
to be made and to be part of the record in 
the case. 

There is no Florida statute requiring 
that a record be made of such an in 
camera interview. This creates possible 
appellate problems. There is no way of 
knowing what the children might have 
said and how strongly their statements 
influenced the court. It is recommended 
that such a record be requested by counsel 
and subsequently sealed by the court when 
the appellate time has passed. 

The court may involve both counsel 
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and court-appointed mental health pro- 
fessionals in devising questions to aid 
in determining the preference during an 
in camera interview; however, care should 
be taken that due process rights of the 
parties are protected. In Finn v. Finn, 
414 So.2d 1149 (Fla. 3d DCA 1982), 
the court’s ex parte consultation with a 
child psychologist prior to taking testi- 
mony of the child was held to be a viola- 
tion of the wife’s right to procedural 
due process. 

An excellent article discussing guide- 
lines for judges during in camera inter- 
views appears in the spring 1984 issue 
of the Family Law Quarterly, published 
by the Family Law Section of the Amer- 
ican Bar Association. The author, Kathy 
J. Jones, together with her consulting 
psychiatrists and pediatricians makes the 
following recommendations: 

(1) If possible, questioning should be 
conducted by the judge or by an attorney 
ad litem. Allowing the attorneys for the 
parties to question the child is not accept- 
able. 

(2) Although it is proper to conduct 
the interview in chambers, the judge 
should make the atmosphere of the inter- 
view as unintimidating as possible. The 
child should not be questioned in open 
court. 

(3) The interview should be conducted 
preferably after the actual hearing on 
custody, not in the midst. The judge can 
better weigh the positive and negative 
features of the interviewing process at 
the conclusion of the open court hearing. 

(4) The judge should speak to children, 
first as a group and then separately to 
those children who choose to talk further 
with the judge. 

(5) The judge should conduct the inter- 
view in private with no one else present 
or else seek the permission of the child 
for additional participants. The number 
of participants should be kept to a min- 
imum. 

(6) Interviews should not be recorded, 
but if necessary, for appellate purposes, 
they should be made available to appellate 
judges only. The child should be advised 
of his or her right to refuse to answer 
any or all of the judge’s questions. 

(7) The judge should fully inform the 
child of the purpose of the interview 
and answer any questions the child has. 
The judge should make it clear to the 
child that he or she, not the child, has 
ultimate responsibility for making a deci- 
sion in the case. 

(8) The judge’s questions should be 


tailored to the age and maturity of the 
child. Questions should be short, simple, 
and easily understood. The judge should 
seek and provide clarification when neces- 
sary and avoid suggesting a desired answer 
within the question. 


Weight to be Given Preference 

While the preferences of a child mature 
enough to make a reasonable choice, to 
be in the physical custody of one parent 
rather than the other is not controlling, 
that expressed desire is entitled to be 
weighed with the other factors enumerated 
in F.S. §61.13(3) as well as with other 
nonenumerated factors such as the prefer- 
ence of other siblings and the reasons 
expressed for such preference. 

Reasons for preference relating directly 
to the child’s best interest such as 
attendance at the same school, cultural 
opportunities, residence in the same neigh- 
borhood should be given additional con- 
sideration by the court. A child’s hostility 
or fear of one parent is also a factor 
to be closely examined by the trier of 
fact. In Goldstein, the court gave great 
weight to the child’s desire to live with 
his father, primarily because of his 
animosity toward his mother and the attor- 
ney ad litem’s advice that there was a 
likelihood the boy would leave home or 
develop undesirable character traits if left 
with the mother. The court also consid- 
ered and determined minimal the adverse 
effects of separating the boy from his 
older brother. 

A 13-year-old son’s preference in 
Gregory was considered closely by the 
court in light of the fact that the son 


expressed great fear of his mother, as 
well as his depression over her lack of 
interest in his welfare. 

In transferring custody from father to 
mother, the court in Taylor v. Schilt, 
292 So.2d 47 (Fla. 2d DCA 1974), listened 
to the children’s testimony regarding their 
preference. Despite their previous exis- 
tence in the father’s large home replete 
with many activities and material things, 
one thing was overwhelming. “The im- 
portant thing about their testimony is 
its consistency: The mother’s home is full 
of love, the father’s is full of fear.” The 
record goes on to explain: 

He (the father) takes them on trips to exotic 
places. And to top it off, he promised them 
new scuba diving gear if he won this custody 
fight. The record shows clearly that he has, 
at times subtly, used both intimidation and 
improper inducement to gain their loyalty, 
and they are bright enough and mature enough 
to see through it. 

292 So.2d at-49-50 

There are many examples of cases 
where, despite the reasoned preferences 
of children, the courts have ignored their 
requests or failed to accord them great 
weight, even where the parties themselves 
have agreed in a settlement document 
that the children shall have the right to 
select the residential parent. The Fourth 
District, in dealing with one such agree- 
ment, held that despite such a document, 
“a change in preference by one or more 
of the minor children as to which parent 
shall have custody is insufficient, standing 
alone, either to constitute a sufficient 
change of circumstances or to support 
a determination that a change is in the 
best interest of the child.” Burley v. Burley, 
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438 So.2d 1055, 1056 (Fla. 4th DCA 
1983). 


The Third District in Elkins restated 
this policy: 
The law does not give children the unfettered 
discretion to choose the parent with whom 
they will live, [citation omitted] or gratify the 
wishes of children at the expense of the rights 
of a parent. [citation omitted] Were it other- 
wise, the law would encourage manipulation 
by both children and parents and foster a 
breakdown in discipline, neither of which is 
in the best interests of children. 


433 So.2d at 1253 


Conclusion 

It is the. opinion of this author that 
in an atmosphere of shared parental respon- 
sibility, where both parents, custodial and 
noncustodial, theoretically are bound to 
contribute to and nourish their children, 
a mature child’s preference should: be 
accorded far more serious consideration 
and given equal weight with other stat- 
utory criteria. BJ 


' Ability to Receive True Impressions. Florida 
Power and Light Co. v. Robinson, 68 So.2d 
406 (Fla. 1953); Ability to Relate Facts. Harrold 
v. Schluep, 264 So.2d 431 (Fla. 4th D.C.A. 
1972); Intelligence, Not Age-Determining 
Factor. Davis v. State, 264 So.2d 31 (Fla. 
3d D.C.A. 1972); Knowledge of Obligation 
to Tell Truth. Dean v. State, 355 So.2d 130 
(Fla. Ist D.C.A. 1978). 

2 Transcript of the testimony of Gary B. 
Melton, Ph.D., on behalf of the American 
Psychological Association before the U. S. 
Senate subcommittee on juvenile justice on 
the subject of child sexual abuse victims in 
the courtroom, May 22, 1984. 


Carol R. Gersten is in private prac- 
tice in Miami. She received her B.A. 
in journalism from the University 
of Georgia in 1972 and her J.D. 
from the University of Miami School 
of Law in 1980. Gersten is author 
of “Parental Access and Residence 
Restrictions: Giachetti v. Giachetti, 
A New Look at a Growing Problem.” 

She writes this column on behalf of 
the Family Law Section, Lewis 
Kapner, chairman, and Sandy Karlan, 
editor. 
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Innkeeper Liability 

Florida Bar member J. Gregory Service 
has followed up on his primer on inn- 
keeper liability, Hotel-Motel Law, with 
the January 1986 publication of Security 
for Hotels and Motels: A Perspective on 
Liabilities. 

The book explores the general problem 
of innkeeper liability for guest loss or 
injury, with specific discussion of special 
areas of concern. Chapters are devoted 
to the issues of liability for employee 
actions, negligence in hiring, contract 
security, control of persons entering hotel 
property, key control, parking area con- 
trol and fire safety. 

The 108-page book includes case and 
subject indexes, and is available for $21.75 
from Charles C. Thomas, Publisher, 2600 
South First Street, Springfield, Illinois 
62717. 


Guide to Preparing Legal Briefs 

How to Prepare a Legal Citation (Janu- 
ary 1986) by Elaine Maier J.D. is a refer- 
ence guide which outlines the complex 
procedures involved in preparing legal 
briefs and articles. Emphasis is on check- 
ing citations for accuracy and style. The 
author provides a clear and practical ap- 
proach to a complex process. Clear ex- 
amples and helpful exercises clarify the 
confusing maze of rules, exceptions, and 
variations. 


Prepared by a lawyer who was also an 
editor of a law journal, How to Prepare a 
Legal Citation is an indispensable primer 
for law students, legal professionals and 
trainees. It outlines the correct form for 
legal documents and teaches the proper 
procedures for editing and referencing 
legal documents. The guide contains up- 
to-date information and is based on A 
Uniform System of Citation (or “Blue 
Book”), the standard reference in the field. 


The book is available in paperback for 
$5.95 from Barron’s, 113 Crossways Park 
Drive, Woodbury, N.Y. 11797, (516) 921- 
8750. 


Intellectual Property 

One of the most important economic 
developments. of our time is the dramatic 
shift from tangible to intangible property 
as the basis of the world’s wealth. 

The Intellectual Property Law Diction- 
ary is aclear and straight-forward guide to 
the words and concepts associated with 
this wealth and how it is treated and 
protected by United States and interna- 
tional law. 

Divided into five sections, the dictionary 
uses understandable language, free of legal 
jargon,and numerous examples to compre- 
hensively define the terms associated with 
trade secrets, copyrights, trademarks and 
unfair competition, patents and patent 
procedures and contracts and warranties. 

The dictionary is designed for inventors, 
authors, programmers, lawyers, journal- 
ists, scientists, business people and anyone 
else who must understand how the law 
affects the ownership and control of new 
ideas and technologies. 

Author Stephen Elias is an attorney and 
author of Legal Research: How to Find 
and Understand the Law. He is also the 
legal editor or author of magazine and 
newspaper articles and books on a variety 
of legal topics. 

The dictionary is available for $14.95 
from Nolo Press, 950 Parker St., Berkeley, 
CA 94710, (415) 549-1976. 


Help for the Auto Accident Victim 

In 1983 the National Safety Council 
reported that: 

® 18 million auto accidents occurred in 
the United States, 

@ 20 out of every 100,000 Americans 
died in auto.accidents, 

® almost two million people were dis- 
able by car crashes, and 

® over 40 billion dollars were spent on 
damages. 

Miami attorney Charles R. Lipcon, pub- 
licized for his record $25.8 million personal 
injury award in 1983, has written a book 
addressing one of America’s most common 
causes of personal injury and property 
damage — the auto accident. 

The book, Help for the Auto Accident 
Victim, is a comprehensive effort that 
prepares motorists to deal with the reality 
of an auto accident. 

“It is not a substitute for a lawyer,” says 
Lipcon, “but it is a guide to help protect 
your rights and increase your chances of a 
fair settlement.” 

The book shows how to avoid common 
“after-accident” pitfalls such as unsatisfac- 
tory repair of a damaged vehicle, excessive 
medical costs, complicated insurance poli- 
cies, inequitable settlements and lengthy, 
expensive court trials. It describes in easy- 
to-understand steps what you should do at 
the scene of an accident, how to deal with 
doctors, lawyers and insurance companies 
and how to conduct yourself in court if a 
trial becomes necessary. 

The book, Help for the Auto Accident 
Victim, is available from the publisher, I. 
Adels, Inc., P.O. Box 490-294, Key Bis- 
cayne, Florida 33149 (retail $9.95). Or, for 
more information contact the agent, 
Writer’s Service, Inc. at (305) 887-2398. 


Alternative Dispute Resolution 

Can the crisis in the American civil 
justice system be alleviated through alter- 
native dispute resolution techniques? This 
question is explored in a new publication 
issued by The Society of Chartered Prop- 
erty and Casualty Underwriters. 
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“Breaking the Legal Logjam: Alterna- 
tives to the Courthouse,” is the 1985 edi- 
tion of the society’s Public Affairs Forum. 
A 12-page illustrated booklet, it describes 
the factors that have created the surge in 
civil lawsuits and explains how the costs of 
settling insurance claims disputes through 
court trials have increased insurance pre- 
miums and caused insurers to refuse to 
offer certain liability coverages. 

In 1983, the American Arbitration 
Association introduced its alternative 
dispute resolution procedures for liability 
insurance claims. Robert Coulson, pres- 
ident of AAA, in this publication, des- 
cribes the various ADR methods and how 
they are used. 

The techniques, which include arbitra- 
tion, mediation, mini-trials and negotia- 
tion, have been instrumental in settling 
many claims out of court that otherwise 
would have swelled the legal dockets, the 


publication states. 

Single copies of “Breaking the Legal 
Logjam: Alternatives to the Courthouse” 
are available free of charge from the Public 
Relations Department, Society of CPCU, 
Kahler Hall, 720 Providence Road (CB#9), 
Malvern, PA 19355. 


Health Care for the Elderly 

Legal and Ethical Aspects of Health 
Care for the Elderly, edited by Marshall 
B. Kapp, J.D., M.P.H.; Harvey E. Pies, 
Jr., J.D., M.P.H.; and A. Edward Doud- 
era, J.D., has been published by Health 
Administration Press of the University of 
Michigan, Ann Arbor, MI 48109. 

Nationally prominent experts from clin- 
ical medicine and nursing, health policy 
and administration, bioethics, and law 
explore fundamental legal and ethical 
aspects of health care for the elderly in 
this collection of papers expanded and 


updated from a 1983 conference with the 
American Society of Law & Medicine. 
These papers grapple with pressing ques- 
tions such as: 

® Do older individuals have right to 
access to health care, and if so, who is 
responsible for satisfying that right? 

®@ How should health care to the elderly 
be delivered, and by whom, and at what 
price? 

@ Should the elderly be empowered to 
make personal health care decisions? 
When should that power be usurped? Who 
decides criteria for the elderly ? 

Marshall B. Kapp is associate professor 
of legal medicine at Wright State Univer- 
sity. Harvey E. Pies serves as special coun- 
sel, Health Industry Services, for the Blue 
Cross and Blue Shield of Florida. A. 
Edward Doudera was executive director 
of the American Society of Law & Medi- 
cine at the time this book was prepared. BJ 


Legal Citation Forms 


This month’s column reviews citation 
forms for constitutions, statutes and leg- 
islative materials. Citation to some of 
these materials can be very detailed. For 
more information, see a citation manual. 

An English-language constitution is 
cited by naming the country or state in 
abbreviated form and then using the word 
Const. The particular part of the consti- 
tution is given next. For example, U.S. 
Const. art. I, § 9, cl. 2, or FLA. CONST. 
art. IV, § 9. Constitutional provisions 
are cited without dates unless the cited 
provision has been amended or repealed. 
In that case, provide the additional informa- 
tion in parentheses. 

Basic statute citation is similar. The 
abbreviated name of the country or state 
is followed by the abbreviated name of 
the code. For example, U.S.C. stands 
for United States Code. If possible, cite 
to the official code in force. If the code 
is divided into titles or volumes, prefix 
the code name with the title or volume 
number as in 28 U.S.C. §1333 (1976). 
The year of the code follows the section 
number in parentheses. Florida Statutes 
would be cited as FLA. STAT. §713.64 
(1985). If an official code is not cited, 


this information is provided in the 
parentheses with the date. For example, 
42 U.S.C.A. §300c-11 (West 1974 & Supp. 
1979) or FLA. STAT. ANN. §713.64 (West 
1985). 

Thus, a statute is cited by: 

Volume or title, code name, section, 
date. 

Other information such as the popular 
name of a statute can be included if 
this would be helpful. For example, Jones 
Act, 46 U.S.C. §688 (1976). While the 
dates should be included, in practice they 
frequently are not. If citing a statute 
no longer in force, indicate that by use 
of the word “repealed” before the date 
or by full citation to the repealing statute. 
Information on prior history or the like 
can be provided if relevant. 

Florida also has an administrative code 
which is cited as FLA. ADMIN. CODE. 
The relevant volume and section numbers 
are added in the same order as if citing 
to a statute. 

Citing legislative materials requires par- 
ticular attention to detail and reference 
should be made to the “Bluebook,” A 
Uniform System of Citation published 
by Harvard University. Once bills or res- 
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olutions are enacted, they are statutes 
and should be cited as such. An exception 
to this would be where the citation is 
for the purpose of documenting legislative 
history. Generally, unenacted bills are 
cited as: S. 2830, 96th Cong., 2d Sess. 
§8 (1980). A House bill would use the 
abbreviation H.R. followed by the rele- 
vant information. If a state bill is cited, 
use FLA. H.R. 851, §6 (Reg. Sess. 1973). 
Introductory signals and the order of 
authorities within each signal will be 
reviewed next month. The authors look 
forward to receiving readers’ comments 
or questions. Please write Jacalyn N. Kolk, 
Hilton, Hilton, Kolk & Laing, 121 W. 
23rd Street, Panama City, Florida 32405. 8 


This article was prepared by 
Jacalyn N. Kolk and William D. 
Wallace. Jacalyn N. Kolk is a partner 
with Hilton, Hilton, Kolk & Laing in 
Panama City. She was research editor 
for The University of Florida Law 
Review in 1981. William D. Wallace is 
a third-year law student at the Uni- 
versity of Florida and is the current 
research editor for the Law Review. 


Judicial Ethics 


Opinion No. 85/10 — 
Canons 4(C) and 5(G) 

A majority of the committee recom- 
mends that a judge withdraw from mem- 
bership on the District Planning Council 
(F.S. 394.715). Basically, the purpose of 
the District Planning Council is to assess 
and develop a plan to meet alcohol, drug 
abuse, and mental health service needs 
of the Department of Health and Reha- 
bilitative Services. The judge is assigned 
to the criminal division and will, from 
time to time, refer probationers for par- 
ticipation in programs that relate back 
to the council. This situation could cause 
a conflict in the event of a violation of 
the condition of probation with reference 
to such treatment. 

In any event, a majority of the commit- 

tee believes that the judge’s membership 
is proscribed by Canon 4(C) and 5(G) 
of the Standards of Conduct Governing 
Judges. Canon 4(C) provides that a judge 
“may serve as a member, officer, or 
director, of an organization or govern- 
mental agency devoted to the improve- 
ment of the law, the legal system, or 
the administration of justice.” Canon 5(G) 
provides as follows: 
A judge should not accept appointment to a 
governmental committee, commission, or other 
position that is concerned with issues of fact 
or policy on matters other than the improve- 
ment of the law, the legal system, or the admin- 
istration of justice. A judge, however, may 
represent his country, state, or locality on 
ceremonial occasions or in connection with 
historical, educational, or cuitural activities. 

The committee does not feel that the 
District Planning Council falls within the 
purview of the “legal system or the admin- 
istration of justice.” A majority also 
believes that the position may result in 
conflict situations because of the judge’s 
assignment to the criminal division. 

The committee’s opinion is consistent 
with Opinions No. 84/9, 77/13/ 75/5, 
74/16, 74/12, 73/1. For a possible con- 
trary view, see Opinion No. 73/4. 

Three members strongly disagree with 
the majority. They believe that service 
on the council is not proscribed by Canon 
5(G). They commend the judge for 


volunteering time in serving on the coun- 
cil. They believe that the possibility of 
a conflict should not cause the judge 
to withdraw. One of the three suggests 
that in the event of a conflict, the judge 
might recuse himself from that case, or 
even resign from the planning council. 


Opinion No. 85/11 — Canons 2B, 
3, 5A, 5B(1), 5B(2), 5C 


A judge asked for reconsideration of 
an inquiry which resulted in Opinion No. 
85/4. The questions are: (1) May I serve 
as president of B’nai B'rith, district __? 
(2) May I serve as national commissioner 
of B’nai B’rith Youth? (3) May I appear 
at fund raising functions and speak in 
my official organizational capacity pro- 
viding I do not solicit funds? 

A majority of the five reporting com- 
mittee members believe that questions 
1 and 3 should be answered in the 
negative, based on our prior Opinion 
No. 85/4. One member would answer 
question | in the affirmative, with the 
understanding that the judge not allow 
any such activities to encroach upon 
judicial obligations and to avoid partici- 
pation in fund raising activities. 

Question 2 is being answered in the 
affirmative based upon the judge’s anal- 
ogy that a national commissioner is “akin 
to an Optimist baseball coach.” The judge 
assures the committee that the national 
commissioner is not responsible for fund 
raising. As a youth commissioner, the 
judge will help set policy and work with 
teenagers of high school age. The overall 
responsibility for raising money for these 
programs is in the hands of professionals 
who work under the auspice of B’nai 
B'rith Foundation of the United States. 

Two reporting committee members cau- 
tion to be ever mindful of the Canons, 
particularly with respect to a potential 
problem not mentioned in the inquiry, 
i.e., possible political implications of the 
activities. 

One committee member believes that, 
as a national officer, the judge will find 


it difficult to avoid conflicts with the 
Canons of Judicial Conduct. In any event, 
the committee recedes from its Opinion 
No. 85/4, insofar as that opinion conflicts 
with the instant opinion, concerning 
question 2. 


Opinion No. 85/12 — Canons 7 
(DR7-110)(a), 5(4) 

A judge has been indicted by a federal 
grand jury and inquires as to whether 
funding gifts for his defense can be 
accepted. The judge has not been sus- 
pended from his official position, and 
acknowledges to keep a detailed account- 
ing of any such contributions and will 
properly report donations of more than 
$100 on the next financial disclosure state- 
ment. 

The reporting members of the commit- 
tee unanimously agree that the judge may 
accept contributions toward defense costs 
under the circumstances mentioned. A 
majority feels the judge should not accept 
funds from attorneys. 

Canon 7 (DR7-110)(a), Code of Pro- 
fessional Responsibility, is styled “Con- 
tact with Officials,” and provides: “(a) 
A lawyer shall not give or lend anything 
of value to a judge, official, or employee 
of a tribunal.” Canon 5(4) Code of 
Judicial Conduct, provides, “A judge 
should not accept a gift, bequest, favor 
or loan only if the donor is not a party 
or other person whose interests have 
recently become or may likely come before 
him in the immediate future. If its value 
exceeds $100.00, the judge reports it in 
the manner prescribed in Canon 6.” 

Opinion No. 75/9 (April 9, 1975), which 
is consistent with the instant opinion, 
and Opinion No. 77/8 which is also con- 
sistent with the instant opinion, except 
that the matter of contributions from 
attorneys was not commented upon, may 
be reviewed. Opinion Nos. 82/10, 7/80, 
78/11, and 76/15, having to do with cam- 
paign contributions, are also referenced. 
Two members comment that the collection 
of defense funds should be unsolicited. 
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Opinion No. 86/1 

A judge inquires as to whether the 
Code of Judicial Conduct has application 
to the anticipated sale of a former law 
office building and lot to the county in 
which the judge presides. The committee 
has issued several opinions concerning 
the use and sale of property by judges. 
(See 85/16 and 85/8.) The primary consid- 
eration is to avoid financial dealings reflect- 
ing adversely on the judge’s impartiality, 
or that involve frequent transactions with 
lawyers or persons likely to come before 
him. Investments should also be managed 
so as to avoid the number of cases in 
which the judge is disqualified. (See Canon 
5C.) 

The committee members unanimously 
agree the judge is not prohibited from 
selling property to the county provided 
the requirements usually occasioned in 
such transactions by judges are observed. 
A judge should be circumspect during 
the period of negotiations regarding the 
handling of cases in which the county 
has an interest. Additionally, the judge 
should be less than aggressive in efforts 
to obtain favorable terms. 


Three members suggest proceeding on 
the basis of a competent MAI appraisal. 
One member cautions that in any event 
the sale is likely to be mentioned by 
local news media. On the other hand, 
still another member believes that the 
judge is not prohibited from seeking the 
best possible terms from an arm’s length 
open negotiation. 

The judge should act reasonably to 
reduce the possibility that someone might 
claim favoritism of one sort or the other. 


Opinion No. 86/2 

An inquiry regards whether a judge 
may communicate with a judicial nomi- 
nating commission about a person whose 
application for judicial office is pending 
before that commission. 

The members of this committee unan- 
imously agree that such conduct is not 
proscribed by the Florida Code of Judicial 
Conduct. 

Opinion No. 82/8 is distinguishable 
because a communication as proposed 
does not bring into play public endorse- 
ment and has no bearing on the pro- 
motion of public conscience or the 


integrity and impartiality of the judiciary. 
(See Canons 7A(1)(b) and 2(A). Two mem- 
bers mentioned that such a communica- 
tion would not involve the undue influence 
of our office. (See Canon 2B.) 

Three members of the committee stated 
they do not believe such a communication 
is a wise thing to do; however, they acknowl- 
edge that the committee is limited to 
basing its decisions on the Canons. On 
the other hand, three members believe 
it is a judge’s duty to impart pertinent 
information about an applicant to an 
appropriate commission. Five committee 
members recommend that the judge 
factually relate what is known about an 
applicant and let the commission draw 
its own conclusion. 

In summation, the committee unani- 
mously believes the judge may commu- 
nicate a factual, succinct, and discreet 
statement in support of, or in opposition 
to, a person whose application is pending 
before a judicial nominating commission. 


OLIVER L. GREEN, JR., Chairman 
Committee on Standards of 
Conduct Governing Judges 
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INSTACORP ¢ Driving License SERVE AS REGISTERED 

Same day preparation and filing Records AGENT D at 

of new Articles of Incorporation ¢ Foreign or Domestic Corporation 

OTHERS 
UNIFORM COMMERCIAL C.LS. will file or retrieve any 
CODE document and/or information of 


@¢ UCC-11 Searches 


public record in Florida and 
¢ UCC-1 & UCC3 Filings, etc. 


nationwide. 


(904) 222-9171 
502 East Park Avenue Toll Free in Florida 
Tallahassee, FL 32301 | CORPORATION INFORMATION SERVICES. INC. 1-800-342-8086 
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WYERS SERVICES PAGES 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 
Columbia Research Associates 
P.O. Box 1702-111 


1-800-525-5018 
Gainesville, FL 32606 


After tone—dial 111 


aTTERIDA BAR EXAM APPLICANTS 


The Florida Nord Bar Review Course offers a complete study program, which enables you to 
prepare for the Florida Bar Exam where and when you want — ideal for both Florida and 
out-of-state residents. 


The program includes complete printed materials and practice Bar Exam grading and analysis. 
Comprehensive lectures are also available if desired — on cassettes for individual use and live 
during the 4 days immediately preceding the Exam, near the site of each Exam. 
CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE! 


Or write to us at our National Bar Review 
headquarters as follows: 
"FLORIDA NORD BAR REVIEW COURSE 
: 5600 W. Maple Rd., Suite A-120, 
West Bloomfield, Michigan 48033. 
FLORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


Interested in advertising in this publication? Rate card 
with media file is available upon request. Write The 
Florida Bar Journal, Advertising, Tallahassee, Florida 


MEDICAL EXPERTS 
Medical and Hospital 
_ Malpractice 
Personal Injury 
Product Liability 


1650 Board Certified highly 


qualified medical experts in all 

specialties, nationwide and 

Florida, to review medical 

records and testify. 

We review, approv 

all reports. 
fee — 


approved 
Experience: 10 years and — 
9,000 cases for 4,000 satisfied 


attorneys. Local references. 


FREE books by us, one with 
foreword by Melvin Belli. _ 
FREE telephone consultations 
with our Medical Directors. 


Medical Quality 


Foundation 
The American Board of 

Medical-Legal Consultants 
(703) 437-3333 


TOLL FREE 


32301. 


WHEN YOU NEED SOMEONE’S 
ADDRESS TRACED YOU CAN’T BEAT 
OUR GUARANTEE 


NO TRACE 
NO CHARGE 


Our nominal fee of $165.00 (payable only 
upon locate) is your total cost to have some- 
one traced whose last address is up to three 
years old. Traces from older addresses, 
including MISSING HEIRS, are also con- 
ducted on a “No Trace - No Charge” basis. 
RUSH TRACES (one or two day turn- 


around) are also available when immediate 
results are required. WE SUCCEED 
WHERE OTHERS HAVE FAILED. 


To have someone traced anywhere world- 
wide or to obtain further information on our 
International Tracing Service call today 


TOLL FREE 
1-800-663-2255 


Remember It’s Guaranteed 
“NO TRACE - 
NO CHARGE” 


INTERNATIONAL 
TRACING 
SERVICES -. 


1-800-336-0332 


SUPPORT TO TRIAL LAWYERS 


= Security Negligence vs. 
| Reasonable Security 
-* / Consultation & Case Evaluation 
EXPERT TESTIMONY 
* SECURITY AUDIT - 


Luis J. DEL PINO, u.D.,c.PP 


Phone: 255-6220 
13651 S.W. 72 Ave. Miami, FL 33158 


& CERTIFICATE CO. 


FRIENDLY 
ALERT 
SERVICE 


TEAM... 


Next day service in Florida 
JSTATE SEAL & CERTIFICATE 


¢ Morriston, Florida 3 


FLORIDA TOLL FREE 1 “800-342-2538 


OUR TEAM 


is ready to serve you.. 
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| REAL & CERTIFICATE CO. 
904) 368-6666 


word 
processors 
25% to 40% 
Savings 


Now! An 
Advertising Service 
For Attorneys 


Camera-ready advertisements customized 
exclusively for your firm and targeted 


to your specific clientele. 


Call or write now for our JONATHAN DOE |::. 
FREE ADVERTISING PACKET 


904) 123-4567 
Containing our new catalog and important 


Refurbished Word Processors 


information about effective advertising. ee es IBM DISPLAYWRITER 


Flying Colours VISUAL COMMUNICATIONS, INC.® WANG e NBI e CPT 
(904) 252-3945 


500 South Ridgewood Avenue, Daytona Beach, Florida 32014 LAN t ER 2 XEROX 
We also lease 
Displaywriters 


N Bl FACTORY RECONDITIONED 3000 
& 3000S WORD PROCESSORS 


Also available: Refurbished 
OAS 8/64 Systems & Peripherals 


@ Guaranteed for maintenance 
@ Trade-ins accepted 
@ Delivered and installed 


800-227-1616 
Prestige 


COMPLETE TECHNICAL 


MEDICAL & DENTAL EXPERT 
THOMAS A. BRATTEN, M.E., iD., P.E. SERVICES 
DIPLOMATE, NATIONAL ACADEMY OF FORENSIC ENGINEERS Engineering (all areas); Negligence; 
Accident reconstruction; Products liability; 
FORMER GENERAL MOTORS BRAKE ENGINEER Athletics & sports safety; Criminalistics; 


Warnings & instructions; Battery explosions; 


WHO'S WHO IN THE WORLD MEDICAL, DENTAL & PODIATRIC 


MALPRACTICE. Brochure. Medical and 
CONSULTANT IN THE FIELDS OF dental doctors in addition to technical 
experts on staff are available to consult and 
VEHICLE ACCIDENT RECONSTRUCTION testify in all courts. Complete laboratory 
AND PRODUCT LIABILITY—BRAKES seieesINTER-CITY TESTING & 
CONSULTING CORPORATION 
8623 THOUSAND PINES COURT (305) 793-2131 panko etc 
WEST PALM BEACH, FL 33411 IF NO ANSWER, CALL (305) 537-1442 
(305) 659-2400 


Executive Offices 
167 Willis Avenue, Mineola, NY 11501 
(516) 747-8400 , 


TRADEMARK 


CONSTRUCTION LITIGATION _|| wor ou 


goods or services. FEES: TRADEMARK OFFICE 
Files—Wordmark—$55. 2 or more—$50 each. 


EXPERT WITNESS ADVICE STUDIES COMMON LAW.830 additional EXPANDED 


COMMON LAW-—$75 additional. DESIGNS— 
$70 ver class. COPIES extra. 


NATIONALLY recognized expert in the field of soils and foundation engineering, COPYRIGHT—Supply title/author/regs—FEE: 


vibration damage, highway materials and construction, excavations and dewater- GOV'T LIAISON—All agencies—SEC(10K’s), ICC, 


ing, testing and inspection. Professional Engineering assistance in preparing FTC, Court Records, Congress. Records, etc. Fee 
your case. Complete technical staff. References on request. on request. 
us by a D. Appea mittee. 
JOHN M. ARRIBAS & ASSOCIATES Over 30 years successful experience — Not connected 
7700 N.W. 72 Avenue, Miami, Florida 33166 


with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 


Suite 209, 3030 N. Fairfax Dr. @ P.O. Box 10648 
Arlington, VA 22201 ® Arlington, VA 22210 
Phone: (703) 524-8200 


(305) 888-7555 (daily) (305)661-0392 (24 hrs) 
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NOW CORPEX GIVES YOU 
EVEN MORE REASONS PURCHASE 
THE FINEST CORPORATE KITS 
AVAILABLE. 


THE FIRST REASON IS SPEED OF DELIVERY. By joining 
forces with DHL World Wide Express, the largest courier in 
the world, we're able to offer you overnight delivery of our cor- 
porate kits to any place in the continental U.S., Alaska and 
Hawaii (our prices include delivery). That's the kind of speed 
and efficiency that makes your business run better—and 
makes us the country’s leading source for corporate kits. 


THE SECOND REASON IS QUALITY. For over fifty years, 
Corpex has been providing America’s legal and financial 
communities with the finest, most comprehensive kits 
available* 


OUR NEWEST REASON IS A BONUS - our exciting new 
Corpex Premium Incentive Program. Every time you 
order corporate outfits from us, you receive 
coupons that can be redeemed for ter- 

rific gifts. (We call them Cor-Perks. ) 

There's a whole catalog of fine 

gifts to choose from-—televisions, 

cordless telephones, golf bags, lug- 

gage, watches, cameras, dozens more 

—all absolutely free for the coupons 

you accumulate. It’s our way of 

thanking you for your business—and of 

proving our commitment to offer you 

more in every way. You'll receive our Cor- 

Perks Gift Catalog with your next order. 

Or you can call our toll-free number right 

now to find out what fabulous gifts we've 

got waiting for you. 

Corpex. We've always had presence. Now 

we have presents, too. 


tSome remote locations might require an additional day 


*Every Corpex Corporate Kit comes ina 
matching slipcase complete with: 

* Corporate Seal in a foldaway pocket 

¢ 20 custom printed stock certificates 

* Stock Transfer Ledger 

* 50 blank sheets for minutes or time-saving 
printed minutes and by-laws 

* Special forms section with complete review 
of latest IRS requirements for Sub-Chapter S 
election, medical and dental reimburse- 
ment plans, Section 1244 forms, 

IRS SS4 form, annual meeting forms 


* Standard outfit—$47.50; with 


printed minutes and by-laws, 
$49.75. (includes delivery in 
Continental U.S., Alaska, 
Hawaii.) 


Corpex Banknote Company, Inc., 480 Canal Street, New York. NY 10013 


1-800-221-8181 


(In NY: 1-800-522-7299; 212-925-2400) 


Next best thing to taking it there yourselt 


x 
| 


“We changed 
Westlaw 

for the pricing. 
We've stayed wit 


for the results 


Call or write today for more information TLA\ ® 
or to arrange for a free WESTLAW \W 
demonstration in your office. 1-800-328-0109 

(MN, AK 612/228-2450) 

P.O. Box 64526 


St. Paul, MN 55164-0526 
©1986 West Publishing Co. 9340-8/6-86 
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